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ERRATA 
In The Role of Statistics in Employment Discrimination Litiga- 
tion—A University Perspective, 9]. COLL. & U.L. 263 (1981-82) 
by Stuart H. Bompey and Barry N. Saltzman, Mr. Saltzman’s 


name was misspelled on the title page. Our apologies for this 
error. 


CLARIFICATION 


In the article Collecting Defaulted Student Loans: How Much Diligence Is 
Due? 9 J. Coll. & U.L. 149, 152 (1981-82), it was stated that if a student 
fails to respond to notification regarding a delinquent account, the in- 
stitution could prohibit the student from registering, which would ‘‘deny 
the student access to his academic records.’’ The American Association 
of Collegiate Registrars and Admissions Officers has interpreted the 
Family Educational Rights and Privacy Act of 1974 as requiring institu- 
tions to provide students with access to records (right to inspect and 
review), but not requiring them to provide copies where there is a ‘‘non- 
payment of financial obligation’’. 








THE BANKRUPTCY REFORM ACT 
AND STUDENT LOANS: UNRAVELING 
NEW KNOTS 


TED D. AYRES* 
DIANNE R. SAGNER** 


INTRODUCTION 


The first American Bankruptcy Act was passed in 1800.! This Act 
was repealed in 1803 and was not replaced until 1841 with the enactment 
of the second Bankruptcy Act, which lasted two years. The third 
Bankruptcy Act was enacted in 1867 and was repealed in 1878. In 1898, 
the fourth Bankruptcy Act was passed by Congress and it survived until 
1979.2 The Bankruptcy Reform Act, which was signed into law by Presi- 
dent Jimmy Carter on November 8, 1978, became generally effective as to 
all bankruptcy cases filed on or after October 1, 1979. 

Anyone who has delved into the mysteries of bankruptcy (whether 


the Bankruptcy Act of 1898 or the Bankruptcy Code of 1978) knows that 
one of the supposed primary purposes of bankruptcy is to ‘‘relieve the 





* Counsel, University of Missouri System, 227 University Hall, Columbia, MO 65211 
(314) 882-3211; B.S. Central Missouri State University, 1969; J.D. University of Missouri- 
Columbia, 1972. Mr. Ayres would like to express his appreciation for and acknowledge the 
research assistance and support provided to him in the writing of this article by Mrs. 
Elizabeth Ellington Parrigin, Visiting Associate Professor of Law at the University of 
Missouri-Columbia; B.A. Agnes Scott College, 1954; J.D. University of Virginia, 1959. Mr. 
Ayres would also like to acknowledge the secretarial assistance provided to him by Ms. Sue 
Hagan and Ms. Sharon Vanlandingham. 

** Associate University Counsel, University of Illinois; J.D. 1973, University of 
Maryland, L.L.M. 1975, Washington University. Mrs. Sagner expresses gratitude to Mrs. 
Patricia Martin and Miss Donna Teta for their aid in preparing the manuscript. 

1 U.S. Const. art. I, § 8 provides that Congress shall have the power to ‘‘establish . . . 
uniform laws on the subject of bankruptcies throughout the United States... .”’ 

2 See 9 Am. Jur. 2d Bankruptcy § 2 (1980) for a discussion of the Bankruptcy Act of 
1898 and its predecessors. See U.S. v. Kras, 409 U.S. 434 (1974), quoted in Dunne, 
American Bankruptcy: The Twisted Path, 28 St. Louis B. J. 6 (1982). 

3 D. Cowans, BANKRUPTCY LAW AND PRACTICE, III (2d ed. Supp. 1979). For a general 
survey of the Revised Bankruptcy Act, see id. at VII-LI; Klee, Legislative History of the New 
Bankruptcy Law, 28 DEPAuLt L. REV. 941 (1979), reprinted in 54 AM. BANkR. L. J. 275 (1980); 
and W. COLLIER, COLLIER ON BANKRUPTCY, 2, 3 App. W. COLLIER (15th ed. 1981). See also 9 
Am. Jur. 2d, Bankruptcy § 4-9. Documents composing the legislative history of the 
Bankruptcy Reform Act of 1978 are attached hereto at Appendix A. 
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honest debtor from the weight of oppressive indebtedness, and permit 
him to start afresh free from the obligations and responsibilities conse- 
quent upon business misfortunes.’’* As stated in Local Loan Co. v. 
Hunt, the oft-cited case decided by the U.S. Supreme Court in 1934: 


This purpose of the act has been again and again emphasized by the Courts 
as being of public as well as private interest, in that it gives to the honest but 
unfortunate debtor who surrenders for distribution the property which he 
owns at the time of bankruptcy, a new opportunity in life and a clear field 
for future effort, unhampered by the pressure and discouragement of pre- 
existing debt.® 


While there are four different vehicles for a ‘‘fresh start’’ that may be 
commenced under the code,’ the most common form of relief sought by 
debtors is Liquidation under Chapter 7,° or ‘‘straight bankruptcy’’.® An 
overly simplified description of the Chapter 7 process is that upon the fil- 
ing of a petition, the debtor surrenders his non-protected assets to a 
court-controlled official for distribution among his creditors and in most 
cases, thereafter receives a ‘‘discharge’’ from his debts.'° A discharge 
order from the Court has the effect of relieving the debtor of almost all of 
his liabilities‘: which arose before the filing of the bankruptcy petition, 
thus allowing the fresh start to begin. 1? 

Chapter 13 of the new Act, which is the next most common form of 
relief, expands the old ‘‘wage earner’’ provisions, so that any individual 
or individual and a spouse, with regular income—except a stock or com- 
modities broker—who owes, on the filing date, noncontingent, liqui- 
dated, and unsecured debts of less than $100,000 and noncontingent, 





4 Williams v. United States Fidelity & Guaranty Co., 236 U.S. 549, 554 (1915). 

5 292 U.S. 234 (1934). 

6 Id. at 244. 

7 The Bankruptcy Code of 1978 is divided into eight chapters: 1, 3, 5, 7,9, 11, 13 and 
15. Chapter 7 (11 U.S.C. §§ 701-766) deals with liquidation; Chapter 9 (11 U.S.C. §§ 
901-946) deals with municipal debt adjustment; Chapter 11 (11 U.S.C. §§ 1101-1174) deals 
with reorganization; and Chapter 13 (11 U.S.C. §§ 1301-1330) deals with debt adjustment of 
an individual with regular income. See 9 Am. Jur. 2d, Bankruptcy § 5 (1980) and Weintraub 
& Resnick, BANKRUPTCY LAW MANUAL, § 1.02[2] (1980). 

8 11 U.S.C. §§ 701-766. 

9 WEINTRAUB & RESNICK, BANKRUPTCY LAW MANUAL, § 1.01 (1980). 

10 The Bankruptcy Code also makes discharge available to individuals in Chapter 11 
reorganization and Chapter 13 debt adustment cases. 

11 See 11 U.S.C. § 25(a). But see Abbott v. Regents of the Univ. of Cal., 516 F.2d 830 
(9th Cir. 1975) where the court held that the omission of a previous student loan in a subse- 
quent loan application is a materially false representation even on the part of an applicant 
who had listed the previous loans in a former bankruptcy and who had received a 
discharge. 

12 WEINTRAUB & RESNICK, BANKRUPTCY LAW MANUAL, § 3.05 (1980). See also D. Cowans, 
BANKRUPTCY LAW AND PRACTICE, § 83 (2d ed. 1978). 
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liquidated and secured debts of less than $350,000 may file a voluntary 
petition or conversion at the request of debtor. The debtor establishes a 
plan of repayment to creditors out of income over time, which must be 
approved by the court and some debtors. 


PURPOSES OF ARTICLE 


The Bankruptcy Reform Act of 1978 specifically prohibits, in certain 
circumstances, the Chapter 7 discharge of educational loans.13 This ex- 
ception is of extreme interest and importance to United States colleges 
and universities and the individuals who represent the legal interests of 
such institutions. One of the purposes of this article is to discuss this par- 
ticular statutory exception to the bankrupt’s discharge nirvana and to 
perhaps provide some information and guidance to lawyers handling the 
collection of these educational loans. 

Another purpose of this article is to describe the anomalous situation 
created by Chapter 13 which does not specifically except discharge of 
educational debt. Such loans may be dischargeable under Section 1328 
(a) of the Act upon the completion of payment under a Chapter 13 plan. A 
debtor may use Chapter 13 to pay a portion of student loans (e.g., $.25 on 
the dollar) and obtain discharge on the remaining indebtedness upon the 
completion of payment under the Plan. Legislative amendments to 
remedy this apparent drafting oversight have not, to date, been suc- 


cessful in curing the inconsistency between Chapter 7 and Chapter 13. 


PREDECESSOR STATUTE 


Section 439A of the Higher Education Act of 1965, which was part of 
the Education Amendment of 1976,'* provided that ‘‘a federally 
guaranteed or federally insured student loan is not dischargeable in 
bankruptcy until five years after the loan becomes due, unless repayment 
of the loan would impose ‘undue hardship’ on the debtor.’’!5 This provi- 





1311 U.S.C. § 523(a)(8). See 9A Am. Jur. 2d, Bankruptcy § 807 (1980). However, it 
has been held that the provisions of § 523 doe not apply to a Chapter 13 case. In re Rowe, 3 
Bankr. L. Rep. (CCH) ¢ 68,634 (Bankr. E.D. Va. 1982) and In re Ware, 9 Bankr. 24 (Bankr. 
W.D. Mo. 1981). See also discussion in this article, infra, at pages 390-93. Several courts 
have also said that educational loans are not dischargeable because of their non-provability. 
See State of New York v. Wilkes, 41 N.Y.2d 655, 363 N.E.2d 555, 394 N.Y.S.2d 849, and In 
re Mills, 4 Bankr. 429 (Bankr. S.D. Ga. 1978). But see In re Kalnas, 1 Bankr. 193 (Bankr. E.D. 
Pa. 1979) and In re Bruce, 3 Bankr. 77 (Bankr. N.D. Ill. 1980). The court in Bruce devotes a 
substantial portion of its opinion to a review of cases and a discussion of this issue. 

14 Education Amendments of 1976, Pub. L. No. 94-482, 90 Stat. 2081, 20 U.S.C. 
§ 1001 (1976). For legislative history and purpose of Pub. L. No. 94-482, see 1976 U.S. CopE 
Conc. & AD. NEws 4713 et. seq. 

18 In re Johnson, 5 BANkR. Cr. Dec. 532, 532 (Bankr. E.D. Pa. 1979). See generally 
Ahart, Discharging Student Loans in Bankruptcy, 52 AM. BANKR. L. J. 201 (1978) 
{hereinafter referred to as Ahart]. The statute in its entirety provides as follows: 

(a) A debt which is a loan insured or guaranteed under the authority of this part 
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sion was made applicable to any proceedings begun under the Bank- 
ruptcy Act on or after September 30, 1977.16 

Prior to the enactment of 20 U.S.C. § 1087-3, student ivan in- 
debtedness had not been singled out as a debt that could not be 
discharged.'”? However, the increase in student loan bankruptcies had at- 
tracted attention as a problem as early as 1973 and was cited as such by 
the Commission on the Bankruptcy Laws of the United States. The report 
of the House Committee and Labor gave the following explanation of § 
439A: ‘‘The amendment was adopted in light of testimony that the 
bankruptcy rate involving student loans has increased significantly in the 
last several years and that in some areas of the country students are being 
counseled in filing for bankruptcy to discharge their obligation to repay 
guaranteed student loans.’’!*® Enactment of 20 U.S.C. § 1087-3 was an ex- 
pression of the general mood of both chambers of Congress on the issue 
of the discharge in bankruptcy of student loans. However, while the 
statute was seen as necessary to curb abuses and achieve reform, Con- 
gress did see fit to exculpate some deserving cases, with determinations 
to be made by the bankruptcy court.'9 

Upon enactment of 20 U.S.C. § 1087-3, the determination of what 


se 


was an ‘‘undue hardship’’ became an immediate point of contention in 





may be released by a discharge in bankruptcy under the Bankruptcy Act only if 
such discharge is granted after the five-year period (exclusive of any applicable 
suspension of the repayment period) beginning on the date of commencement of 
the repayment period of such loan, except that prior to the expiration of that five- 
year period, such loan may be released only if the Court in which the proceeding 
is pending determines that payment from future income or other wealth will im- 
pose an undue hardship on the debtor or his dependents. 
(b) Subsection (a) of this section shall be effective with respect to any proceedings 
begun under the Bankruptcy Act on or after September 30, 1977. 
20 U.S.C. § 1087-3 (1978). See also 42 U.S.C. § 294(f} which related to non-dischargeability 
of guaranteed loans for graduate students in public health; but contained no ‘‘undue hard- 
ship”’ provision. 

16 20 U.S.C. § 1087-3(b). This section ‘‘did not at any time impose any limitations on 
discharge of direct student loans which were not insured or guaranteed by any federal agency 
or by any other agency which would be reimbursed with federal funds, and debt arising out 
of such loan [was] . . . dischargeable . . . because neither the Bankruptcy Act of 1898 nor 20 
U.S.C. § 1087-3 imposed any limitations on discharge of such loans.’’ 9A Am. Jur. 2d, 
Bankruptcy § 807 n.42. See also In re Bruce, 3 Bankr. 77 (Bankr. N.D. Ill. 1980). This is to 
be contrasted with § 523(a)(8) of the Bankruptcy Reform Act, which is broader in scope 
because it applies to debts owed to any nonprofit institution of higher education, as well as 
to governmental units, which are based on education loans. WEINTRAUB & RESNICK, 
BANKRUPTCY LAW MANUAL, § 3.09[8] (1980). 

17 In re Kohn, 5 BANkR. CT. Dec. (CRR) 419, 421 (Bankr. S.D.N.Y. 1979). See D. 
Cowans, BANKRUPTCY LAW AND PRACTICE, § 335 (2d ed. Supp. 1979). 

18 In re Johnson, 5 BANkR. Cr. Dec. (CRR) 532, 536 (Bankr. E.D. Pa. 1979). See REPORT 
OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES, Pt. I, H.R. Doc. No. 137, 
93d Cong., ist Sess. at 176 (1973); In re Kohn, 55 Bankr. Cr. Dec. (CRR) 419, 421 (Bankr. 
S.D.N.Y. 1979), and Student Loan Bankruptcies, 1978 Wasu. U. L. Q. 593, 598-600 (1978). 

19 In re Kohn, 5 BANkR. Cr. Dec. (CRR) 419, 422-23 (Bankr. S.D.N.Y. 1979). 
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bankruptcy litigation.2° However, 20 U.S.C. § 1087-3 was repealed by 
Section 317 of the Bankruptcy Reform Act of 1978 as of November 6, 
1978.21 While the Bankruptcy Act of 1978 did provide for a provision 
similar to § 1087-3 with regard to the non-dischargeability of educational 
loans, the successor provision did not become effective until October 1, 
1979, thus leaving a gap of some 328 days. This ‘‘gap’’ caused immediate 
judicial and congressional response. 


THE ‘‘GAP”’ 


As might be expected, the courts differed in their opinions as to the 
effect of the gap and decisions were soon forthcoming which went in 
diametrically opposed directions. In In re Johnson,?? Judge Twardowski 
determined that Congress intended to repeal § 1087-323 and that 


bankrupts were, in effect, given an eleven month reprieve. Judge Twar- 
dowski wrote: 


Section 439A was effectively repealed on November 6, 1978. On that date, 
no decision had yet been rendered in the matter sub judice. Therefore, in 
determining the substantive rights of the parties in this case, the Court 
judicially notices that a federally guaranteed student loan, such as that made 
to the petitioner, is dischargeable in bankruptcy—regardless of whether 
repayment is yet due, or how much time has elapsed since it became due, or 
whether the borrower would incur ‘undue hardship’ if ordered to repay the 
loan.24 





20 In re Hayman, 4 BANkR. Cr. Dec. (CRR) 932 (Bankr. D.D. Fla. 1978); In re Kirch, 4 
BANKR. Cr. Dec. (CRR) 680 (Bankr. S.D. Ohio 1978); In re Moore, 4 BANkR. Cr. Dec. 791 
(Bankr. W.D.N.Y. 1978); In re Glover, 4 BANKR. Cr. Dec. (CRR) 786 (Bankr. E.D. Pa. 1978). 
In re Kirch upheld the applicability of 42 U.S.C. § 294(f) and 20 U.S.C. § 1087-3 to 
bankrupts who had incurred their student loan indebtedness prior to enactment of these 
provisions, rejecting a challenge that, as so applied, they were ex post facto laws. 

21 See Bankruptcy Reform Act of 1978, Pub. L. No. 95-598 § 317, 402(d), 92 Stat. 2549 
(1978); Kosel, Running the Gauntlet of ‘Undue Hardship’—The Discharge of Student Loans 
in Bankruptcy, 11 GOLDEN GaTE 457, 458 n.11 (1981) [hereinafter referred to as Kosel]; and 
discussion in Board of Trustees of Southern II]. Univ. v. Bruce (In re Bruce), 3 Bankr. 77, 
83-88 (Bankr. N.D. Ill. 1980). It should also be noted that 11 U.S.C. § 523(b) specifically in- 
dicates that debts excepted from discharge by 20 U.S.C. § 1087-3 and 42 U.S.C. § 294(f) are 
dischargeable under the Bankruptcy Reform Act unless ‘‘by the terms of subsection (a) of 
this section, such debt is not dischargeable in the case under this title.’’ See also § 327 
which likewise repealed 42 U.S.C. § 294(f). 

22 5 BANKR. Cr. Dec. (CRR) 532 (Bankr. E.D. Pa. 1979). 

23 Id. at 534-35. 

24 Id. at 535. See New York State Higher Educ. Serv. Corp. v. Adamo (In re Adamo), 
619 F.2d 216, 219 (2d Cir. 1980) (a listing of ten cases approving discharge during the 
‘“‘*gap’’). See also University of Louisville v. Kidwell (In re Kidwell), 4 Bankr. 685 (Bankr. 
W.D. Ky. 1980); Freeman v. University of Minn. (In re Freeman), 5 Bankr. 24 (Bankr. D. 
Minn. 1980); Board of Trustees of the Univ. of Ala. v. Wright (In re Wright), 7 Bankr. 197, 
199 n.7 (Bankr. N.D. Ala. 1980); and Board of Trustees of S. Ill. Univ. v. Bruce (In re Bruce), 


3 Bankr. 77 (Bankr. N.D. Ill. 1980) which has a good summary of cases and the reasoning 
used therein. 
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In In re Kohn,?5 Judge Babitt of the Southern District of New York went in 
a different direction: 


the repeal of 20 U.S.C. § 1087-3 was the result of inadvertence and not sur- 
prising inadvertence given the course of the 1978 bankruptcy legislation in 
the unfolding of the legislative process. Accordingly, this bankrupt is not 
entitled to a release of his student loans unless he is within the attenuating 
language of 20 U.S.C. § 1087-3 . . . .26 


In the case of In re Adamo,?’ the sole question for review by the Second 
Circuit was the effect of the repeal by Congress of Section 439A. The 
Court determined that the hiatus between the repeal of Section 1087-3 of 
Title 20 and the effective date of its successor provision was purely a 
manifestation of congressional inadvertence. The court said that: 


to follow blindly the plain meaning of the statute without regard to the ob- 
vious intention of Congress would create an absurd result in accord with 
neither established principles of statutory construction nor common 
sense. . . .7® 

Section 1087-3 of Title 20 of the United States Code was enacted in 
1976 to prevent abuse of the bankruptcy laws by students petitioning for 
bankruptcy immediately upon graduation without attempting to realize the 
potential increased earning capacity which education may provide. . . . By 
creating a specific exception from discharge for education loans, Congress 


hoped to insure a more realistic view of a student’s ability to repay the 


debt.?9 


The court concluded that the repeal! of 20 U.S.C. § 1087-3 was of no effect 
with regard to cases commenced prior to the effective date of the 
Bankruptcy Reform Acts and followed the several cases which had 
previously so held.%° 


The Senate Committee on the Judiciary subsequently acknowledged 





25 In re Kohn, 5 BANkR. CT. Dec. (CRR) 419 (Bankr. S.D.N.Y. 1979). 

26 Id. at 423. 

27 619 F.2d 216 (2d Cir. 1980). 

28 Id. at 219. 

29 Id. at 219-20. The Adamo case was subsequently followed by the Fifth Circuit in 
the case of Board of Regents of the Univ. Sys. of Ga. v. Williamson, 665 F.2d 683 (5th Cir. 
1982). See also Wisconsin Higher Ed. Aids Bd. v. Lipke, 630 F.2d 1225 (7th Cir. 1980); Con- 
necticut Student Loan Foundation v. Williams (In re Williams), 9 Bankr. 1004, 1010 (Bankr. 
E.D. Va. 1981); and Massachusetts Higher Ed. Assistance Corp. v. MacKay (In re MacKay), 7 
Bankr. 703 (Bankr. D. Mass. 1980). 

30 See In re Adamo, 619 F.2d at 219 for a listing of ten cases denying petitions for 
discharge in bankruptcy of otherwise nondischargeable student loan debts. See also Con- 
necticut Stud. Loan Found. v. Southard (In re Southard), 2 Bankr. 124 (Bankr. W.D. Va. 
1979); New York State Bd. of Higher Educ. Serv. v. Naramore (In re Naramore), 3 Bankr. 
709, 712-13 (Bankr. N.D.N.Y. 1980); In re James, 4 Bankr. 115 (Bankr. W.D. Pa. 1980); In re 
Williams, 9 Bankr. 1004, 1007-1011 (Bankr. E.D. Va. 1981); In re Piccione, 1 Bankr. 364 
(Bankr. D. Ct. 1979); and 9A Am. Jur. 2d, Bankruptcy § 808 (1980). 
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the inadvertence of its action in a report issued in connection with the 
corrective legislation enacted on August 14, 1979.31 


11 U.S.C. § 523(a)(8) 


11 U.S.C. § 523(a)(8) is clearly applicable for cases commenced on or 
after October 1, 1979. In its entirety, this section provides, as follows: 


(a) A discharge under Section 727, 1141, or 1328(b) of this title does not 
discharge an individual debtor from any debt— 


(8) for an educational loan made, insured, or guaranteed by a 
governmental unit, or made under any program funded in whole 
or in part by a governmental unit or a nonprofit institution of 
higher education, unless— 

(A) such loan first became due before five years (exclusive of any 
applicable suspension of the repayment period) before the 
date of the filing of the petition; or 

(B) excepting such debt from discharge under this paragraph 
will impose an undue hardship on the debtor and the 
debtor’s dependents. 32 


As with all legislation, a careful reading of this statute brings many ques- 
tions to mind: What is a ‘‘governmental unit, or a nonprofit institution of 
higher education’’?; when does a loan become due and what is the effect 
of the ‘‘five years’’ provision?; what is an ‘‘undue hardship on the debtor 
and the debtor’s dependents’’? It is the courts’ response to this last ques- 
tion to which we now turn. 


*“‘UNDUE HARDSHIP”’ 


The term ‘‘undue hardship’’ is not otherwise defined by the 
Bankruptcy Reform Act. Furthermore, it is a term not subject to precise 





31 Public Law 95-56, 93 Stat. 387. See In re Adamo, where the Committee’s explana- 
tion is set forth: ‘“The gap in coverage of a prohibition on the discharge in bankruptcy of 
loans made under the Guaranteed Student Loan Program resulting from the early repeal of 
Section 349A (sic) is very undesirable and totally inadvertent. Accordingly, Section 1 of the 
bill revises the intent of Section 439A to maintain the status quo until such time as 11 
U.S.C. § 523(a)(8) becomes effective.’’ 619 F.2d at 220. See also Wisconsin Higher Ed. Aids 
Bd. v. Lipke, 630 F.2d 1225, 1229 (7th Cir. 1980). 

32 11 U.S.C. § 523(a)(8). ‘“There appear to be three government related or guaranteed 
sources of loans aside from private loan funds. The largest source is the program of Federal- 
ly Insured Student Loans . . . under 20 U.S.C.A. § 1071 et. seq. In addition, there are 
guaranteed loans for graduate students in public health under 42 U.S.C.A. § 294 et seq. The 
third source is the National Direct Student Loan Program under 20 U.S.C.A. § 1087aa-ff.”’ 
D. Cowans, BANKRUPTCY LAW AND PRACTICE § 335 (2d ed. Supp. 1979). See also Board of 
Trustees of S. Ill. Univ. v. Bruce (In re Bruce), 3 Bankr. 77, 78-79 (Bankr. N.D. Ill. 1980); 
Kosel, supra note 21 at 457-58 and 460-66; and Jenkins, Regulation of Colleges and Univer- 
sities Under the Guaranteed Student Loan Program, 4 J. oF COLL. & U. L. 13 (1976). 
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definition.*3 As stated by one court, the words ‘‘undue hardship’’ are 
‘‘not defined by the Code, but are words of art, and are left to the discre- 
tion and judgment of the Court.’’34 A review of the cases is necessary to 
get a bearing on what the courts have said regarding ‘‘undue hardship’”’ 
and which factual situations would justify discharge. Courts have in- 
dicated that each case would be decided on its own merits.*5 

A logical place of beginning is the 1973 Report of the Commission on 
the Bankruptcy Laws. The Commission said: 


In order to determine whether non-dischargeability of the debt will impose 
an ‘undue hardship’ on the debtor, the rate and amount of his future 
resources should be estimated reasonably in terms of ability to obtain, re- 
tain, and continue employment and the rate of pay that can be expected. 
Any unearned income or other wealth which the debtor can be expected to 
receive should also be taken into account. The total amount of income, its 
reliability, and the periodicity of its receipt should be adequate to maintain 
the debtor and his dependents, at a minimal standard of living within their 
management capability, as well as to pay the educational debt.3¢ 


It seems that ‘‘mere financial adversity without more will not do.’’37 A 
finding of undue hardship must be based on more than the present in- 





33 “‘Cases in other areas of the law are of slight help in this Court’s effort to give 
substance to ‘undue hardship’ in the bankruptcy context.’’ In re Kohn, 5 BANkR. CT. DEC. 
(CRR) 419, 426 n.35 (Bankr. S.D.N.Y. 1979). ‘‘[DJetermination of undue hardship will 
necessarily involve a certain amount of speculation about the debtor’s financial cir- 
cumstances.’’ Andrews v. South Dakota Student Loan Assistance Corp. (In re Andrews), 
661 F.2d 702, 705 n.5 (8th Cir. 1981). 

34 Briscoe v. Bank of New York (In re Briscoe), 16 Bankr. 128, 130 (Bankr. S.D.N.Y. 
1981). It has also been held that ‘‘the legislative history is . . . of little assistance in deter- 
mining the underlying rationale of the exception to discharge for the purpose of applying io 
to facts clearly within its scope.’’ Georgia Higher Ed. Assistance Corp. v. Bell (In re Bell), 5 
Bankr. 461, 462 (Bankr. N.D. Ga. 1980). At least one judge has found this burden to be a 
disagreeable task: ‘‘While the court cannot shirk the responsibility cast on it by Congress to 
determine on a case by case basis whether one student borrower will be relieved and 
another not, the court finds the exercise demeaning in the last degree to itself and to the 
bankrupt."’ In re Kohn, 5 BANkRr. Cr. Dec. (CRR) 419, 426 n.40 (Bankr. S.D.N.Y. 1979). 

35 Andrews v. South Dakota Stud. Loan Assistance Corp. (In re Andrews), 661 F.2d 
702, 704 (8th Cir. 1981); Pennsylvania Higher Ed. Assistance Agency v. Birden (In re 
Birden), 17 Bankr. 891, 893 (Bankr. E.D. Pa. 1982); Wegfehrt v. Ohio Student Loan Comm. 
(In re Wegfehrt), 10 Bankr. 826 (Bankr. N.D. Ohio 1981); and United States v. Conard (In re 
Conard), 6 Bankr. 151 (Bankr. W.D. Ky. 1980). 

36 Report of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. 
No. 137, 93d. Cong., 1st Sess., Pt II, 140, 141 (Appendix 2) (1973). See Board of Trustees of 
S. Ill. Univ. v. Bruce (In re Bruce), 3 Bankr. 77, 83 (Bankr. N.D. Ill. 1980). 

37 In re Kohn, 5 BANkk. Cr. Dec. (CRR) (Bankr. S.D.N.Y. 1979) where the Court said: 
‘‘The point is that Congress meant the extinguishment of student loans to be an available 
remedy to those severely disadvantaged economically as a result of unique factors which are 
so much a part of the bankrupt’s life, present and in the foreseeable future, that the expecta- 
tion of repayment is virtually non-existent unless by the effort the bankrupt strips himself of 
all that makes life worth living.”’ 
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ability to pay.** That payment of the loan will cause a ‘‘tight budget’ is 
not enough.* However, the bankrupt is not expected or required to bear 
an unreasonable or unconscionable hardship*° and the standard of ‘‘un- 
due hardship’’ should not be used to: ‘‘deprive those who have truly 
fallen on hard times of the ‘fresh start’ policy of the New Bankruptcy 
Code.’’*! While various tests have been developed by several courts,‘ 
the important thing is that: ‘‘The bankruptcy court must determine 
whether there would be anything left from the debtor’s estimated future 
income to enable the debtor to make some payment on his/her student 
loan without reducing what the debtor and his/her dependents need to 
maintain a minimal standard of living.’’43 


a. Non-Dischargeable Loans. 


A number of loans examined by the courts (under § 523(a)(8)(B) 
and its predecessor Section 1087-3) have been determined to be 
non-dischargeable.*4 One of the early reported cases was In re 





38 Briscoe v. Bank of N.Y. (In re Briscoe), 16 Bankr. 128, 130 (Bankr. S.D.N.Y. 1981). 
See Rappaport v. Orange Savings Bank (In re Rappaport), 16 Bankr. 615, 617 (Bankr D.N_J. 
1981) where the court said: ‘‘The salient feature here is the debtor’s future earning potential 
as a medical doctor, not the fact of his present unemployment.”’ 

39 Wisconsin Higher Educ. Aids Bd. v. Tobin (In re Tobin), 18 Bankr. 560, 562 
(Bankr. W.D. Wis. 1982), citing Georgia Higher Educ. Assistance Corp. v. Bell (In re Bell), 5 
Bankr. 461, 463 (Bankr. N.D. Ga. 1980). 

40 Wisconsin Higher Educ. Aids Bd. v. Tobin (In re Tobin), 18 Bankr. 560, 562 
(Bankr. W.D. Wis. 1982). 

41 Tevecca Nazarene College v. Lawson (In re Lawson), 10 Bankr. 477, 479 (Bankr. 
E.D. Tenn. 1981). 

42 See four step consideration, recommended by the bankruptcy judge in In re Mat- 
thews, 3 BANkR. L. Rep. (CCH) § 67,049 (Bankr. D. Conn. 1979) and the detailed ‘‘checklist”’ 
recommended by Judge Twardoski in In Re Johnson, 5 BANkR. Cr. Dec. (CRR) 532, 537 
(Bankr. E.D. Pa. 1979). See generally Ahart supra note 15 at 205-07. 

43 Wegfehrt v. Ohio Student Loan Comm'n (In re Wegfehrt), 10 Bankr. 826, 830 
(Bankr. N.D. Ohio 1981) (emphasis added). 

44 In re Bell, 5 Bankr. 461 (Bankr N.D. Ga. 1981) (debtor employed in the career for 
which he was trained and his future prospects were good because his skills were in de- 
mand); In re Collier, 8 Bankr. 909 (Bankr. S.D. Ohio 1981) (no evidence that debtor would 
suffer any hardship other than the hardship all debtors suffer when required to pay just 
debts); Johnson v. Graceland College (In re Johnson), 17 Bankr. 95 (Bankr. W.D. Mo. 1981) 
(combined take-home monthly salary in excess of $1,300.00 which exceeded monthly ex- 
penses by nearly $30.00 did not demonstrate undue hardship); In re Packer, 9 Bankr. 884 
(Bankr. D. Mass. 1981) (salary of $12,500 adequate to maintain a minimum standard of liv- 
ing and still repay school loan and debtor’s expenditure for rental, long distance telephone 
calls, commuting to work, and psychotherapy appeared to be excessive); In re Pierre, 12 
Bankr. 693 (Bankr. S.D. Fla. 1981) (no undue hardship on nurse earning $15,000 annually 
with expectation of increases); In re Rice, 13 Bankr. 614 (Bankr. D. S. D. 1981) (no undue 
hardship on couple with $31 monthly excess of income over expenses, especially when no 
good faith demonstrated in meeting student loan obligations); In re Rossotti, 10 Bankr. 378 
(Bankr. W.D.N.Y. 1981) (debtor determined to be the ‘‘prototype’’ of the individual to 
whom § 1087-3 applied); In re Archie, 7 Bankr. 715 (Bankr. E.D. Va. 1980) (debtor did not 
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Kohn.*5 Kohn was 48 years of age, unmarried, with no dependents, 
and he had a Master’s Degree in Social Work. He took home $388.00 
every two weeks and he had ‘‘fairly typical’’ expenses adding up to 
about $600.00 per month. Although the bankrupt testified as to a heart 
condition, the court found that the bankrupt was in no way in- 
capacitated by this condition. The bankrupt argued that the court 
should find that repayment of the loan would cause undue hardship 
because he had practically nothing left over at the end of the month 
and because of the possibility of his unemployment due to loss of grant 
funding after July 31, 1978. 





have degree and had very low self-esteem due to an obesity problem; debtor’s financial con- 
dition contained no unique set of circumstances which would render the loans 
dischargeable); In re Brock, 4 Bankr. 491 (Bankr. S.D.N.Y. 1980) (necessity of careful 
budgeting is not evidence of undue hardship on single woman without any dependents); In 
re Conard, 6 Bankr. 151 (Bankr. W.D. Ky. 1980) (that 31 year old unmarried and overweight 
debtor must support and provide for elderly mother and fact that he was unable to obtain 
employment because of his physical appearance was not sufficient for undue hardship); In 
re Hemmen, 7 Bankr. 63 (Bankr. N.D. Ala. 1980) (unemployed debtor with no savings ac- 
count and $40 in checking account not entitled to discharge because court considered it to 
be temporary lack of income); In re Henry, 4 Bankr. 495 (Bankr. S.D.N.Y. 1980) 
{unemployed debtor with M.S. degree from Columbia University did not have financial 
burdens which were extraordinary nor beyond her control); In re James, 4 Bankr. 115 
(Bankr. W.D. Pa. 1980) (unemployed bankrupt-wife had secured gainful employment in 
past and presumably could again if she needed to); In re Kammerad, 15 Bankr. 1 (Bankr. 
S.D. Ohio 1980) (test for undue hardship not met for 43 year old debtor with graduate 
education and record of employment for at least four years); In re Perkins, 11 Bankr. 160 
(Bankr. D. Vt. 1980) (payment of $20.00 would not cause suffering or privation especially 
considering self-imposed hardship of car purchase at $3,325); In re Price, 1 Bankr. 768 
(Bankr. D. Hawaii 1980) (sending three children to private school was self-imposed hard- 
ship and bankrupt could readjust her living to live within income without any hardship); In 
re Warren, 6 Bankr. 233 (Bankr. S.D. Fla. 1980) (mere unemployment was not sufficient to 
establish undue hardship); In re White, 6 Bankr. 26 (Bankr. S.D.N.Y. 1980) (bankrupt could 
not show undue hardship just because start of her career was delayed); In re DeAngeles, 3 
BANkR. L. Rep. (CCH) € 67,082 (Bankr. E.D. Pa. 1979) (court did not believe that debtor had 
made good faith effort to repay the loan and was influenced by the fact that debtor spent a 
substantial portion of her income on rental payments to live in a better neighborhood); In re 
Densmore, 8 Bankr. 308 (Bankr. N.D. Ga. 1979) (repayment would not constitute undue 
hardship for debtor whose income provided him with $10.00 approximate excess over fixed 
monthly expenditures); In re Ewell, 1 Bankr. 311 (Bankr. D. Vt. 1979) (bankrupt’s present 
annual income of $8,512.44 and future income prospects did not warrant finding of undue 
hardship); In re Garcia, 1 Bankr. 253 (Bankr. S.D. Fla. 1979) (I.R.S. agent who was young, 
intelligent, healthy and suffered from no physical disability able to meet student loan 
obligation); In re Hayes, 3 BANKR. Cr. Dec. (CRR) § 67,065 (Bankr. W.D. Wis. 1979) (court 
said that discretion given to court not intended to shelter bankrupt from ‘‘self-imposed 
hardship resulting from a reluctance to live within his means’’ where bankrupt had reaf- 
firmed debt on second car); In re MacPherson, 4 BANKR. Cr. Dec. (CRR) 950 (Bankr. W.D. 
Wis. 1978) (although former husband refused to support children, one of whom had brain 
tumor, and although possibility existed of not being able to continue fulltime employment, 
payment of almost one-half of unbudgeted income was within debtor’s future economic 
abilities); In re Townsend, 3 BANKR. L. Rep. (CCH) ¢ 67, 140 (Bankr. E.D. Pa. 1978) (reduc- 
tion in voluntary contributions to religion and community service would allow payment of 
the student loan without undue hardship). 
45 In re Kohn, 5 BANkR. Cr. Dec. (CRR) 419 (Bankr. S.D.N.Y. 1979). 
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The court acknowledged that the bankrupt lived modesly and that 
his apartment was far from ideal. However, the court said: ‘‘The purpose 
of these educational loans is to provide students with the means to im- 
prove their educational level and their chances for success, not the fact of 
success.’’46 The imminent unemployment had little effect on the deter- 
mination of undue hardship: 


The bankrupt’s present economic situation as he describes it is no different 
from that of many other individuals. The mere fact of imminent unemploy- 
ment does not move the Court. If temporary unemployment were the basis 
for a discharge, bankrupt’s would be encouraged to come in unemployed, 
seek an undue hardship discharge and then seek gainful employment.” 


A final and probably influential factor was that Kohn had waited less 
than the five year minimum before seeking discharge of the outstanding 
loans.*® The court determined that the bankrupt had failed to show the 
undue hardship contemplated by the statute. 

Joan Briscoe, who filed a voluntary petition for bankruptcy on 
February 27, 1981, claimed that payment of her student loan of $5,000 
(all debts totalled approximately $10,000) would create an undue hard- 
ship.*? The debtor was a 36 year old woman whose second husband had 
abandoned her, although she had recently located him. She had a 16 year 
old son, by a prior marriage, who lived with his father and visited her on 
weekends. She had a net bi-weekly salary of $437.35. She testified that 
her position was to end October 30, 1981, but her employer was attempt- 
ing to place her in another division and she was not seeking employment 
outside that company. The debtor’s documented expenses for rent, 
utilities and telephone were about $558.21 per month, but she was 
unable to estimate her costs for food, clothing, transportation and 
household expenses. The student loan in question required a monthly 
payment of approximately $73.00. The Court concluded that while 
‘‘repayment of the debt might work a hardship on this debtor, because of 
the gap between her expenses and her income, it does not constitute ‘un- 
due hardship’ within the meaning of the statute.’’5° This debtor’s cir- 
cumstances were not in the ‘‘exceptional’’ hardship category. As the 
court said, ‘‘The debtor is healthy, currently employed, skilled, and has 
no dependents or extraordinary, nondiscretionary expenses. Moreover, 
there is the possibility of bright future prospects, support payments from 
her former husband, as well as the ability to retrench from present levels 
of spending.’’5! 





46 Id. at 424. 

47 Id. at 425. 

48 Id. at 424. 

49 In re Briscoe, 16 Bankr. 128 (Bankr. S.D.N.Y. 1981). 
50 Id. at 131. 

51 Id. 
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In In re Tobin,5? the sole issue was whether repayment of student 
loans would cause undue hardship. Tobin was 27 years of age, without 
dependents and employed in a sales job on a probationary basis. His net 
take-home pay was approximately $432.00 per month, and he anticipated 
a small raise. Mr. Tobin was also attending college and anticipated his 
degree in 2 to 3 years. However, his prospects for future employment 
were found to be limited by his 1976 arrest and felony conviction on con- 
trolled substances charges. 

Tobin testified to monthly expenses of $690-700 per month, 
although expenses for food ($200.00 per month) and rent ($280.00 per 
month) were shared with his live-in fiancee. In addition he had non- 
dischargeable debts surviving his bankruptcy for income taxes, 
telephone service and attorney’s fees. 

The court found that repayment of the $1,828.00 loan would unques- 
tionably be a hardship on the debtor. However, 


Mr. Tobin’s relocation . . . his continued education and his prospects for the 
future indicated that the situation may in the future be less severe. No 
dependents would be affected by the requirement that Mr. Tobin complete 
payments on his education loans . . . . Therefore, it appears that while 
repayment of the loans would be a hardship, it would not be an undue hard- 
ship justifying the conclusion that the debt should be discharged.*3 


In In re Abrams,** decided in April of 1982, the debtor had student 
loans of almost $7,000. In addition to arguing that her loans were more 
than five years old as of the date of the filing of her petition,5> the debtor 
argued that excepting the debts would work an undue hardship on her. 
The court rejected debtor’s argument that the payment was an undue 
hardship due to unemployment. 

At the time of the hearing the debtor lived with her parents and had 
no dependents. When she last worked full time she earned approximately 
$700 per month, but she had voluntarily terminated her employment. An 
attempt to find employment in Texas was stifled by the University of 
Nebraska’s failure to provide the transcript required by her prospective 
employer.5* Although the debtor had been previously employed as a 





52 18 Bankr. 560 (Bankr. W.D. Wis. 1982). 

53 Id. at 562. 

54 18 Bankr. 64 (Bankr. D. Neb. 1982). 

55 See infra text accompanying notes 100-18. 

56 Questions regarding an institution’s ability to withhold academic transcripts, in 
bankruptcy and non-bankruptcy situations, are extremely interesting ones. However, these 
questions are beyond the scope and focus of this article. For background, see Girardier v. 
Webster College, 563 F.2d 1267 (8th Cir. 1977); In re Ware, 9 Bankr. 24 (Bankr. W.D. Mo. 
1981); In re Lanford, 10 Bankr. 132 (Bankr. D. Minn. 1981); In re Heath, 3 Bankr. 351 
(Bankr. N.D. Ill. 1980); Board of Trustees v. Howren, 10 Bankr. 303 (Bankr. D. Kan. 1980); 
Lee v. Board of Higher Ed., 1 Bankr. 781 (Bankr. S.D.N.Y. 1979); Handsome v. Rutgers 
University, 445 F. Supp. 1362 (D.N.J. 1978) (see 6 J. COLL. & U.L. 24 (1979-80) for an excerpt 








1982-83 STUDENT BANKRUPTCY 373 


paralegal, she had sought employment only as a computer programmer 
because that is the career area she was interested in pursuing. In the 
court’s view, the debtor could not meet the test of being ‘‘severely disad- 
vantaged economically.”’ 


I cannot find, even given Ms. Abrams’ current lack of employment, that it 
would be undue hardship for the debtor to repay her student loans. A debtor 
who has no obligations other than a monthly car payment and who is paying 
neither rent nor supporting any dependents cannot be discharged from pay- 
ment of federally insured student loans simply by virtue of her inability to 
find employment in her field of choice. This debtor is employable but has 
chosen to ignore opportunities readily available to her.’ 


b. Dischargeable Loans. 


Of course, there are numerous cases in which the evidence sup- 
ported a finding of ‘‘undue and hopeless hardship.’’5* 





from Rutgers University’s appellate brief); Spas v. Wharton, 431 N.Y.S.2d 638 (Sp. Ct. N.Y. 
1980); Millsap and Wright, Recent Cases on Student Transcript Rights After Bankruptcy, 6 
J. Cott. & U. L. 231 (1979-80). Comment, Withholding Transcripts for Non-Payment of 
Educational Debts: Before and After Bankruptcy, 15 WILLIAMETTE L.J. 563 (1979); Comment, 
Skipping Out on Alma Mater: Some Problems Involving the Collection of Federal Student 
Loans, 15 CoLum. J. L. & Soc. PROB. 317, 328-42 (1980); Comment, A Fresh Start Through 
Bankruptcy: Fact or Frustration for the Student Loan Debtor, 2 U. PuGeT SOUND L. REV. 365 
(Spring 1979); WEINTRAUB & RESNICK, BANKRUPTCY LAW MANUAL, 93.06 (Warren, Gorham & 
Lamont 1980); and 11 U.S.C. § 525, which explicitly proscribes various forms of discre- 
tionary action by any government unit. In In re Heath, 3 Bankr. 351, 353 (Bankr. N.D. Ill. 
1980), the court said ‘‘In the instant case there is no question that the University [University 
of Illinois at Chicago Circle], a state college, is subject to Section 525.’’ See also In re 
Richardson, 3 BANkR. L. Rep. (CCH) € 68,619 (E.D. Pa. 1981) as to University’s denial of stu- 
dent loan to bankrupt and the impact of Section 525 thereon. 

57 In re Abrams, 19 Bankr. 64, 66 (Bankr. D. Neb. 1982). The court also rejected Ms. 
Abrams’ argument that her education at the University of Nebraska (between September 
1969 and April 1975) and the subsequent education (Lincoln School of Commerce which 
she attended full-time between July 1975 and December 1976) had failed to prepare her for 
employment. Id. at 64. 

58 Yarber v. Department of HEW, 19 Bankr. 17, 21 (Bankr. S.D. Ohio 1982). See Armi- 
jo v. New Mexico Student Loan Program (In re Armijo), 13 Bankr. 175 (Bankr. D. N. Mex. 
1981) (debtor entitled to discharge where she was not making sufficient income to maintain 
standard of living for herself and dependent; where she was using educational benefits 
received to best advantage; and where she had made good-faith effort to repay loan); Baker 
v. University of Tenn. at Chattanooga (In re Baker), 10 Bankr. 870 (Bankr. E.D. Tenn 1981) 
(debtor had three dependents, reasonable expenses that far exceeded her take home pay, 
had been ill, and was abandoned by her husband with no support from him); Clay v. Weit- 
mar College (In re Clay), 12 Bankr. 251 (Bankr. N.D. Iowa 1981) (debtor’s parents depended 
upon him for support. There was no evidence of lavishness and court found that debtor 
received little benefit from his education); Treuecca Nazarene College v. Lawson (In re 
Lawson), 10 Bankr. 477 (Bankr. E.D. Tenn 1981) (unmarried debtor with child for which 
she receives no support. Bankrupt schedule listed debts of almost $55,000, which included 
claim for damages as a result of an automobile accident. Future prospects show only enough 
to barely maintain debtor and her two year old child); Nichols v. Regents of the Univ. of Cal. 
(In re Nichols), 15 Bankr. 208 (Bankr. D. Me. 1981) (court found discharge appropriate for 
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The case often described as showing a ‘‘classic case’’ of undue hard- 
ship is Diaz v. New York State Higher Education Services Corp.5® Undue 
hardship was the only issue to be resolved. Mrs. Diaz was divorced and 
her former husband was confined to a mental clinic. She had 4 children 
(two of whom still lived at home) and she was 45 years of age. Although 
the New York State Higher Education Services Corporation was willing 
to accept $10.00 a month payments toward her student loan(s) (amount of 
which was not stated in opinion), the court held: 


In the opinion of this Court, this is a classic hardship case. The debtor is 
spending more money per week than she takes in. To pay anything on the 
student loan, would work as undue hardship both upon the debtor and upon 
the debtor’s dependents. Therefore, the debt to New York State Higher 
Education Services Corporation is dischargeable under § 532 (a)(8)(B) and it 
is so ordered.®° 





debtor who had been unable to obtain or retain suitable employment because of a history of 
psychiatric disorders and related problems with alcohol); Siebert v. Department of HEW (In 
re Siebert), 10 Bankr. 704 (Bankr. S.D. Ohio 1981) (debtor was currently unemployed and 
was sole support for himself, his wife and two children. Ordinary monthly expenses of $650 
exceeded debtor’s monthly income of $93 per week unemployment and $173 per month 
food stamps. Prospects for gainful work in future improbable); Wegfehrt v. Ohio Student 
Loan Comm'n (In re Wegfehrt), 10 Bankr. 826 (Bankr. N.D. Ohio 1981) (student loan was 
only 1% of liabilities of $205,636 for divorced debtor with three children who did not 
receive any support from ex-husband); Connecticut Student Loan Found. Inc. v. Bagley (In 
re Bagley), 4 Bankr. 248 (Bankr. D. Ariz. 1980) (student loan held dischargeable for non- 
working wife of Army private who had quit employment because of pregnancy. Baby had 
health problems and parents had incurred total indebtedness of $15,000 relating thereto); 
New York State Higher Educ. Serv. Corp. v. Barrington (In re Barrington), 7 Bankr. 267 
(Bankr. W.D.N.Y. 1980) (third generation depressive who was discharged from last job 
because she could not face the problems and stress of her job); Littell v. State of Ore. (In re 
Littell), 6 Bankr. 85 (Bankr. D. Ore. 1980) (expenses exceeded income by $35.00 per month. 
Husband and wife both with student loans demonstrated good faith in minimizing expenses 
and in attempting to find suitable work in their fields. Undue hardships to repay entire stu- 
dent loan amounts); In re Fonzo, 1 Bankr. 722 (Bankr. S.D. N.Y. 1979) (policeman, whose 
wife did not work and who was arrears on several other bills and who had net monthly pay 
of $1,010 and expenses of $1,250 per month for family of six was granted discharge under 
20 U.S.C. § 1087-3); In re Matthews, 3 BANkR. L. Rep. (CCH) § 67,049 (Bankr. D. Conn. 
1979) (debtor who had not been able to hold down regular job and who supported herself 
and daughter entitled to discharge); In re Sousek, 5 BANKR. Cr. Dec. (CRR) 967 (Bankr. E.D. 
Wis. 1979) (court found that any payment would work undue hardship on debtor and her 
son who suffered from a heart murmur condition which required treatment. With $142.10 
gross weekly pay, debtor was sole support for herself and son); In re Valentine, 3 BANkR. L. 
Rep. (CCH) § 67,042 (Bankr. E.D. Tenn. 1979) (shortly after birth of bankrupts’ child, the 
wife contracted a rare disease which created major medical bills); In re Bonnington, 3 
BANkR. L. Rep. (CCH) § 67,069 (Bankr. E.D. Tenn. 1978) (student loan was only 1/5 to 1/6 of 
total indebtedness of bankrupt. He was diabetic and required to regularly take medication, 
paid child support from previous marriage, and was in midst of divorce from second wife. 
No evidence of extravagant living); In re Gangloff, 3 BANKR. L. Rep. (CCH) § 67,007 (Bankr. 
E.D. Pa. 1978) (debtor was a part-time truck driver whose net income ranged between 
$5,200 and $7,800 per year. Court found education was valueless in upraising future in- 
come of bankrupt and that suggested repayment schedule was onerous and burdensome). 
59 5 Bankr. 253 (Bankr. W.D.N.Y. 1980). 
60 Td. at 254. 
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It can be theorized that Mrs. Diaz’s medical problems (for herself and 
family) were the primary factors in the court’s determination. Mrs. Diaz 
had (1) been confined to a psychiatric wing of a hospital; (2) she had had 
a ‘‘number’”’ of different surgeries; (3) she had suffered a heart attack in 
1979; (4) she needed surgery in the future; (5) she had trouble with her 
legs and feet; (6) she had an alcoholic problem; (7) she needed a hearing 
aid; and (8) her 16 year old daughter had dental problems and needed to 
attend a psychiatric clinic. In addition, Mrs. Diaz was paying monthly 
bills of $663.75 out of the $592.88 which she brought home as pay and 
with supplemental funds from the daughter’s Social Security. In light of 
the above, and because the debtor was apparently attempting to work as 
much as her health would allow and to repay her bills,*' it is not difficult 
to see why the court made the determination it did. 

Another interesting case is In re Birden.*? Paul Bernard Birden com- 
piled a total of $14,424.10 in student loans during his matriculation in 
institutions of higher education. He graduated from law school, and 
began a career with a major New York City bank. However, marital prob- 
lems and personal problems had a deleterious effect on his job perform- 
ance and he was forced to resign from his position. He was forced to 
move from his home by his wife and sued for non-support of his two 
children. Although he had part-time, low-paying employment, Birden 
argued that excepting his student loans from discharge would impose an 
undue hardship on him. The court used the criteria of In re Johnson®? and 
found that the debtor should be discharged from the student loans. 

The first major criteria used was the debtor’s financial resources. His 
financial picture was described as grim because of his inability to find 
full-time employment and because he was saddled with a sizable ac- 
cumulated debt which was not dischargeable (taxes of $900 and over 
$13,000 in child support payments) and which continued to accrue. In 
looking at the debtor’s present and future expenses, the second major 
criteria, the court found Birden’s current life-style to be ‘‘Spartan.’’*4 
Finally, the court looked at good faith and found that ‘‘all the good faith 
in the world would not presently enable the debtor to make any type of 
repayment.”’ 

The Johnson case which Judge King used as a guide with reference to 
Paul Birden is also one where undue hardship was found. Deborah Lee 
Johnson had no job and had not worked since she left school in May of 
1976. She was moving out of her parents’ home because the parents were 
not willing to support her. Johnson had received numerous injuries in a 
one-vehicle accident and was, according to her testimony, in almost 





61 Id. ‘‘She owes a number of doctors whom she pays when and if she has the 
money.” 

62 Pennsylvania Higher Educ. Assistance Agency v. Birden (In re Birden), 17 Bankr. 
981 (Bankr. E.D. Pa. 1982). 

63 5 BANkR. Cr. Dec. (CRR) 532 (Bankr. E.D. Pa. 1979). 

64 In re Birden, 17 Bankr. at 893. 





376 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 4 


constant pain and unable to lift anything of more than minimal weight. 
She was involved in divorce proceedings and pregnant. She intended to 
have the baby and did not intend to sue the father for support. The court 
found that the circumstances supported a finding that the debtor could 
not repay her student loan debt without encountering undue hardship.®5 

In re La Chance®* is another case where the emphasis was on the 
medical problems of the debtor and her dependents. Entering an order of 
discharge, the court summarized the facts as follows: 


The Debtor, a divorced mother of two minor children, suffers from emo- 
tional and physical problems which make it impossible for her, in the 
foreseeable future, to generate income sufficient to maintain herself and her 
children above the poverty level. In addition, both children are in poor 
health. The oldest child, age 11, suffers from an ear defect and a disorder 
with her urethra. The other child, age 6, also suffers from an ear problem, 
and in addition, a heart condition.®’ 


In Yarber v. Department of Health, Education and Welfare,®® Yarber 
had a student loan of $2,251.26 which he wanted discharged in bank- 
ruptcy. Yarber had been unsuccessful in obtaining regular employment 
and his wife, whose employment was part-time, was the sole provider for 
the two of them. The court found that the wife’s income was not suffi- 
cient to pay ‘‘basic living expenses’’ and that they both suffered from 
chronic medical conditions which led to ‘‘excessive’’ medical expenses. 
‘‘Subsistence contributions’’ were made by the parents to even meet such 
‘“‘austere circumstances.”’ 

In deciding in favor of the debtor and discharging the loan, the court 
used a ‘‘totality of circumstances’’ approach and found ‘‘the controlling 
factors to be the diminutive future income generating prospect of the 
debtor and the negligible enhancement of that earning capacity at- 
tributable to the education received with the student loans.’’*® The court 
also said that 


To deny the dischargeability of a student loan in a situation where the 
debtor is merely existing at below the subsistence level and who has 
minimal potential for substantial future improvement and has derived no 
discernible, tangible financial or employment benefits attributable to her 
student-loan financed education would be contrary to the purpose of both 
the training rehabilitation contemplated by educational loan guarantees as 
well as the economic rehabilitation traditional in bankruptcy 
jurisprudence. 7° 





In re Johnson, 5 BANkR. Cr. Dec. at 539. 
> In re LaChance, 17 Bankr. 1023 (Bankr. D. Me. 1982). 
Id. 
19 Bankr. 18 (Bankr. S.D. Ohio 1982). 
9 Id. at 20. 
Id. 





1982-83 STUDENT BANKRUPTCY 


c. Summary and Recommendations. 


When a determination on dischargeability is necessary,”* and when 
the five-year provision of the statute”? is not an issue, the remaining con- 
cern is obviously one of whether repayment of the loan will cause undue 
hardship on the debtor and his dependents and, practically, whether 
such undue hardship can be proven. What should an attorney represent- 
ing an institution of higher education do or look for when faced with this 
situation? Detailed interrogatories should be sent to the debtor as a 
relatively economical way to allow the attorney to make a reasonable and 
factual assessment of the debtor in relation to those factors which have 
heretofore been considered determinative by the bankruptcy courts look- 
ing at the hardship issue. A suggested set of interrogatories is set forth in 
Appendix B to this article. 

As pointed out earlier, several courts have developed ‘‘tests’’ to be 
used in determining undue hardship.’ The case of In re Brown’* pro- 
vides a good summation of the others. Brown speaks in terms of a tripar- 
tite analysis broken down as follows: (1) a mechanical test; (2) a good 
faith test; and (3) a policy test. 

A mechanical test ‘‘considers the debtor’s employment status, his 
future employment and income prospects, his skills and educational 
level and any factors which relate to performance in these areas, such as 
his health, the marketability of his skills or his responsibility for small 
dependent children.’’’> While one or more of these factors have been 
referred to directly or indirectly, by several courts,”* the most influential 
factor seems to be health.’7 In at least fourteen reported decisions, the 





71 See infra text accompanying notes 119-46 (discussion on the necessity of filing a 
complaint). 

72 See infra text accompanying notes 100-18 (discussion of Section 523(a)(8)(A)). 

73 See supra note 42. See also KOSEL, supra note 21, at 476-78. 

74 United States v. Brown (In re Brown), 18 Bankr. 219 (Bankr. D. Kan. 1982). See also 
In re Kammerud, 6 BANkR. Cr. Dec. (CRR) 370 (Bankr. S.D. Ohio 1980). 

75 In re Kammerud, 6 BANkR. CT. Dec. (CRR) 370, 374 (Bankr. S.D. Ohio 1980). 

76 Massachusetts Higher Educ. Assistance Corp. v. Packer (In re Packer) 9 Bankr. 884 
(Bankr. D. Mass. 1981) (‘‘debtor’s employment status’’); Rappaport v. Orange Savings Bank 
(In re Rappaport), 16 Bankr. 615 (Bankr. D.N.J. 1981) (‘‘future employment and income pro- 
spects’’); Pierre v. New York State Higher Educ. Serv. Corp. (In re Pierre), 12 Bankr. 693 
(Bankr. S.D. Fla. 1981) (‘‘skills’’); Pennsylvania Higher Educ. Assistance Agency v. James 
(In re James) 4 Bankr. 115 (Bankr. W.D. Pa. 1980); Georgia Higher Educ. Assistance Corp. v. 
Bell (In re Bell), 5 Bankr. 461 (Bankr. N.D. Ga. 1980); New York State Higher Educ. Serv. 
Corp. v. Henry (In re Henry), 4 Bankr. 495 (Bankr. S.D.N.Y. 1980); In re Kammerud, 6 
BaNkR. CT. Dec. (CRR) 370 (Bankr. S.D. Ohio 1980) (‘‘education level’’); and Vermont Stu- 
dent Assistance Corp. v. Ewell (In re Ewell), 1 Bankr. 311 (Bankr. D. Vt. 1979). However, 
the mere presence of a professional degree, such as a law degree or medical degree, does not 
assure victory for the college or university. In re Birden, 17 Bankr. 891 (Bankr. E.D. Pa. 
1982), United States v. Brown (In re Brown), 18 Bankr. 219 (Bankr. D. Kan. 1982). 

77 **Two witnesses who testified on the Commission’s bill in the 94th Congress sug- 
gested that undue hardship is shown when the student becomes physically disabled and 
such disability impairs his earning capacity.’’ Supra note 11, at 206 n.19, (1978). See KOSEL, 
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health of the debtor or the debtor’s dependents was emphasized.”* As 
stated in the case of In re Andrews,’° ‘‘serious illness all too often re- 
quires expensive treatment and medication. Serious illness may affect an 
individual’s ability to work.’’*° However, merely being overweight is ap- 
parently not enough.®! 

If the debtor is not able to make a showing of undue hardship under 
the mechanical test, the review is dropped and the loan should not be 
dischargeable. However, if a showing of undue hardship can be made, 
the court should next apply a good faith test. 

A successful showing of good faith requires ‘‘a demonstration [of] 
minimization of expenses by the family unit, maximization of resources 
by the debtor’s use of his skills to become as fully employed as possible, 
and by the debtor’s efforts to obtain employment.’’®? 

Courts have repeatedly frowned on excessive expenditures by debt- 
ors. As stated in In re Hayman, ‘‘[t]he discretion given this court to per- 





supra note 21 at 470-71 and In re Kohn, 5 BANkR. Cr. Dec. (CRR) 419, 421 (Bankr. S.D.N.Y. 
1979). 

78 In re LaChance, 17 Bankr. 1023 (Bankr. D. Me. 1982); Yarber v. Dept. of HEW, 19 
Bankr. 18 (Bankr. S.D. Ohio 1982); Baker v. University of Tenn. at Chattanooga (In re 
Baker), 10 Bankr. 870 (Bankr. E.D. Tenn. 1981); Nichols v. Regents of the Univ. of Cal. (In 
re Nichols), 15 Bankr. 208 (Bankr. D. Me. 1981); Briscoe v. Bank of New York (In re 
Briscoe), 16 Bankr. 128 (Bankr. S.D.N.Y. 1981); New York State Higher Educ. Serv. Corp. v. 
Barrington (In re Barrington), 7 Bankr. 267 (Bankr. W.D.N.Y. 1980); Diaz v. New York State 
Higher Educ. Serv. Corp. (In re Diaz), 5 Bankr. 253 (Bankr. W.D.N.Y. 1980); Connecticut 
Student Loan Found., Inc. v. Bagley (In re Bagley), 4 Bankr. 248 (Bankr. D. Ariz. 1980); In 
re Garcia, 1 Bankr. 253 (Bankr. S.D. Fla. 1979); In re Sousek, 5 BANKR. Cr. Dec. (CRR) 419 
(Bankr. S.D.N.Y. 1979); In re Johnson, 5 BANkR. Cr. Dec. (CRR) 532 (Bankr. E.D. Pa. 1979); 
In re Bonnington, 3 BANkR. Cr. Rep. (CCH) § 67,069 (Bankr. E.D. Tenn. 1978). See generally 
3 COLLIER ON BANKRUPTCY § 523.18 (15th ed. 1982) (for a discussion of Section 523(a)(8)). 

79 Andrews v. South Dakota Student Loan Assistance Corp. (In re Andrews), 661 F.2d 
702 (Bankr. 8th Cir. 1981). 

80 Id. at 705. In this case, the creditor appealed the bankruptcy court’s granting of a 
hardship discharge, arguing that the court had abused its discretion in doing so. The debtor 
was studying nursing when she learned she had Hodgkin’s Disease. The disease was in 
remission at the time of trial, but there was no assurance that she would not suffer a relapse. 
She was 36 years of age, divorced, and no dependents, and was employed, but her job as 
Director of the YWCA was funded by a two-year grant. The court of appeals reversed the 
lower court decision because it found the lower court made its decision on the basis of an 
incomplete record. The appellate court felt that the bankruptcy court should examine (1) the 
debtor’s necessary living expenses and (2) the scope of the debtor’s group health insurance 
coverage. 

81 In re Archie, 7 Bankr. 715 (Bankr. E.D. Va. 1980) and In re Conard, 6 Bankr. 151 
(Bankr. W.D. Ky. 1980). 

82 In re Kammerud, 6 BANkR. Cr. Dec. (CRR) 370, 374 (Bankr. S.D. Ohio 1980). ‘‘The 
rationale for considering the debtor’s good faith under § 537(a)(8)(B) . . . [is] that the overall 
policy of the code was to give a fresh start to an honest, but unfortunate debtor.’’ In re 
Brown, 18 Bankr. 219 (Bankr. D. Kan. 1982) (citing Local Loan Co. v. Hunt, 292 U.S. 234 
(1934)). See In re Rappaport, 16 Bankr. 615, 618 (Bankr. D.N.J. 1981) where the court speaks 
of efforts to negotiate deferments or forbearance of payment being considered as factors in 
determining good faith of the debtor. 
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mit discharge during these first five years to prevent ‘undue hardship on 
the debtor or his dependents’ is not intended to shelter the bankrupt from 
self-imposed hardship resulting from a reluctance to live within his 
means.’’3 Examples of not ‘‘living within means’’ include spending a 
substantial portion of income on rental payments to live in a better 
neighborhood,** excessive expenditures for long distance telephone 
calls, commuting expenses and pyschotherapy,*> sending children to 
private schools,** and excessive contributions to religion and community 
service.*? The courts especially seem to dislike excessive expenditures 
for automobiles.** Generally, reasonable expenses will be determined to 
be ‘‘minimal nondiscretionary expenses plus extraordinary expenses, 
justified by special needs of the debtor.’’*® Maximization of resources is 
accomplished by attempting to become as fully employed as possible. In 
In re Armijo,°° In re Littell,®1 and In re Birden,°? the court, in finding the 
debtor’s student loans dischargeable in bankruptcy, described the 
debtor’s efforts to find employment: ‘‘[a]lthough the debtor is a well- 
educated individual and has made admirable efforts to obtain profes- 
sional employment equal to his education, he has been unsuccessful. 
Furthermore, the debtor has experienced great difficulty in locating work 
of any sort.’’9? If the mechanical test has been met, but the debtor is not 
in good faith, the debt may be presumed to be nondischargeable. 
However, this presumption may be rebutted by an analysis under the 
‘policy test’’ such as suggested by In re Brown.%* A convincing argument 





83 4 BANKR. CT. Dec. (CRR) 932 (Bankr. D. Fla. 1978). See KOSEL, supra note 21 at 


84 In re DeAngeles, 3 BANKR. L. Rep. (CCH) ¢ 67,082 (Bankr. E.D. Pa. 1979). 

85 In re Packer, 9 Bankr. 884 (Bankr. D. Mass. 1981). 

86 In re Price, 1 Bankr. 768 (Bankr. D. Hawaii 1980) and In re Brown, 18 Bankr. 219 
(Bankr. D. Kan. 1982). 

87 In re Townsend, 3 BANKR. L. Rep. (CCH) § 67,140 (Bankr. E.D. Pa. 1978). As stated 
in In re Brown, 18 Bankr. 219, 223 (Bankr. D. Kan. 1982): ‘‘debtors should not be permitted 
to hide behind the shield of undue hardship when the hardship is of their own unreason- 
able, imprudent making.”’ 

88 In re Brown, 18 Bankr. 219, 223 (Bankr. D. Kan. 1982); In re Hayes, 3 BANkR. L. 
Rep. (CCH) § 67,065 (Bankr. W.D. Wis. 1979); Perkins v. Vermont Student Assistance Corp., 
11 Bankr. 160 (Bankr. D. Va. 1980); In re Hayman, 4 BANkr. Cr. Dec. (CRR) 932 (Bankr. D. 
Fla. 1978), and In re Ewell, 1 Bankr. 311 (Bankr. D. Vt. 1979). 

89 In re Brown, 18 Bankr. 219, 223 (Bankr. D. Kan. 1982). 

90 13 Bankr. 175 (Bankr. D. N.Mex. 1981). 

91 6 Bankr. 85 (Bankr. D. Ore. 1980). 

92 17 Bankr. 891 (Bankr. E.D. Pa. 1982). 

93 Id. at 893. 

94 16 Bankr. 219, 223 (Bankr. D. Kan. 1982). See also In re Kammerud, 6 BANkR. CT. 
Dec. (CRR) 370, 374 (Bankr. S.D. Ohio 1980) where the court said: ‘‘This test is based on the 
policy and body of Section 439 of the Higher Education Act . . . It considers the amount 
and percentage of the debtor’s indebtedness which are represented by the student loans and 
the benefit derived from the education as these factors relate to the abuse of the student loan 
program. . . .”” Although this makes reference to Section 439, it seems equally applicable to 
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for non-dischargeability will remain available if the bankruptcy petition 
is filed promptly after graduation or immediately upon leaving school,%* 
or if the debtor’s student loans make up a majority or a large portion of 
the debts sought to be discharged.%* If the dominant purpose of the 
bankruptcy was not to escape liability for student loan[s], or if the educa- 
tion obtained through the loan did not enhance the debtor’s earning 
capacity, the presumption of non-dischargeability can be rebutted.” 

Finally, the university or college attorney should be cognizant of the 
possibility that a portion of the loan will be held dischargeable and a por- 
tion will be held non-dischargeable. The theory of partial dischargeabil- 
ity was born with the case of In re Littell.9* This allows a court to reduce 
the debt if, for example, income is uncertain, but the debtor’s belt could 
be tightened,%° and fairness to both sides requires some, but not all, of the 
loan to be repaid. 


FIVE-YEAR PROVISION/SECTION 523(a)(8)(A) 


As pointed out earlier, a student loan is non-dischargeable in 
bankruptcy unless it ‘‘first became due before five years (exclusive of any 
applicable suspension of the repayment period) before the date of the fil- 
ing of the petition.’’1°° The birth of this provision can be traced to the 
1973 Report of the Commission on the Bankruptcy Laws of the United 
States.1°1 While not as fertile a source for litigation as its counterpart, 





the new legislation since 11 U.S.C. § 523(a)(8) is merely an expansion of the former section, 
(In re Matthews, 3 BANkR. L. Rep. (CCH) § 67,049 (Bankr. D. Conn. 1979)), and since the 
basic underlying policy is the same. 

85 The ‘‘good faith’’ and ‘‘policy’’ test, are closely related. As Ahart said, ‘‘if a stu- 
dent files bankruptcy and seeks to discharge his guaranteed or insured loan immediately 
after filing the petition, discharge of such loan should be denied unless the student 
demonstrates his good faith efforts at attempting to repay the loan prior to the filing.’’ 
Ahart, supra note 15 at 207. 

96 See Kosel, supra note 21 at 28; United States v. Martin, 561 F.2d 135 (Bankr. 8th 
Cir. 1977) where a lawyer sought to discharge debts of $19,447.62, $18,382.61 of which 
were debts owed to six student loan creditors; and In re Rappaport, 16 Bankr. 615, 616 
(Bankr. D.N.J. 1981). 

97 In re Brown, 18 Bankr. 219, 223 (Bankr. D. Kan. 1982). 

98 § Bankr. 85 (Bankr. D. Ore. 1980). See Kosel, supra note 21 at 478-80. 

99 United States v. Brown (In re Brown), 18 Bankr. 219, 224 (Bankr. D. Kan. 1982). 

100 11 U.S.C. § 523(a)(8)(A) (1976). See Pennsylvania Higher Educ. Assistance Agency 
v. James (In re James), 4 Bankr. 115, 117 (Bankr. W.D. Pa. 1980), where the court, without a 
discussion of facts, said: ‘‘The action on the husband’s loan was discontinued because his 
petition in bankruptcy was filed more than five years after the due date of the first repay- 
ment installment . . . provided for in his loan agreement.’’ See generally Ahart, supra note 
15, at 204-05 and Kosel, supra note 21, at 465. 

101 In re Johnson, 5 BANkR. CT. Dec. (CRR) 532, 536 (Bankr. E.D. Pa. 1979). See also In 
re Kohn, 5 BANkR. Cr. Dec. (CRR) 419, 422 (Bankr. S.D.N.Y. 1979) where the decision cites 
the following from the Report of the House Special Subcommittee on Education of the Com- 
mittee on Education and Labor of the 93rd Congress: ‘‘The Committee notes that in most cir- 
cumstances a student may leave school with several thousand dollars in student loans and 
no assets, thereby making the student technically eligible to declare bankruptcy. The 
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523(a)(8)(B), some cases have been decided regarding the five-year pro- 
viso of (a)(8)(A). 

In the case of In re Brown,'°? the court looked at the issue of when 
the debtor’s student loans became due. The debtor had executed a 
plethora of student loan notes during the period 1969 through 1972. The 
notes contained language whereby the debtor agreed to begin repayment 
on March 1, 1974, or nine months after ceasing to be a full-time student, 
whichever came first. On August 15, 1974, the debtor executed an in- 
stallment note with the bank under the guaranteed student loan plan. 
This note was a consolidation of the student loans incurred by the stu- 
dent and provided for a ten year repayment period. The debtor filed his 
voluntary petition on February 5, 1980. 

Whether the loans first became due within five years before the date 
of the filing, and were dischargeable, the court held, was ‘‘simply a ques- 
tion of fact to be determined from the promissory note signed pursuant to 
the student loan agreement.’’!°3 The court continued: ‘‘[a]lthough the 
specific date cannot be ascertained from the pleadings, it is clear that the 
student loans in question first became due in Mid-1974. Thus, more than 
five years have elapsed since the notes first became due.’’1% 

Calling it a case of ‘‘first impression’’ under the Bankruptcy Reform 
Act of 1978, the court in In re Kaufman’®> said the issue before it was 
whether the loan received by the debtor for undergraduate school ex- 
penses became ‘‘due’’ as that term is used in the Code within five years of 
the filing of the bankruptcy petition. The court was faced with a series of 
loans, renegotiations, and different payment dates and was required to 
find when the loans became ‘‘due’’. It held ‘‘the word ‘due’ as used in 
§ 523(a)(8)(A) means ‘due and owing’, and as such, it signifies a simple 
state of indebtedness without reference to time of payment.’’!°* Kaufman 
was not relieved of his loans because of the bank’s reliance upon the 
debtor’s statement of intended graduation from graduate school, for 
which it had deferred payment, and because the debtor took no steps to 





amendment, by waiting five years, would offer a more realistic view on the student's ability 
to repay a student loan.’’ [Emphasis added]. See also the report of the Senate Committee on 
Labor and Public Welfare where it was said that the purpose of Section 439A was ‘‘to 
eliminate the defense of bankruptcy for a five-year period, to avoid the situation where a 
student, upon graduation, files for discharge of his loan obligation in bankruptcy, then 
enters upon his working career free of the debt he rightfully owes. After a five-year period, 
an individual who has been faithfully repaying his loan may really become bankrupt. He 
should not be denied this right. . . ..’ S. Rep. No. 882, 94th Cong., 2d Sess., 32, reprinted in 
1976 U.S. Cope Conc. & AD. NEws 4713, 4744. 

102 4 Bankr. 745 (Bankr. E.D. Va. 1980). 

103 Virginia ex rel. State Educ. Assistance Authority v. Brown (In re Brown), 4 Bankr. 

, 746 (Bankr. E.D. Va. 1980). 

104 Jd. 

105 9 Bankr. 755 (Bankr. E.D. Pa. 1981). 

106 Kaufman v. Pennsylvania Higher Educ. Assistance Agency (In re Kaufman), 9 
Bankr. 755, 758 (Bankr. E.D. Pa. 1981). 
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advise the bank of his leaving graduate school as he had agreed. The 
court said: 


In effect, debtor received a suspension of the repayment on his original loan 
from January, 1975 to July 30, 1978—a period of three (3) years and seven (7) 
months rather than the alleged five (5) month suspension period. Therefore, 
it becomes clear that, excluding the three-year, seven-month suspension of 
the repayment period, debtor’s loan was not due until well after the filing of 
the petition.1°” 


Whether the commencement of the critical statutory period'°* may 
be tolled by an extension note signed by the debtor permitting him to 
defer further payment on his student loan was the issue before the court 
in In re Willaims.1°° The court stated that the repayment period is deter- 
mined from the definite date set forth in the applicable promissory note 
and that a suspension of the commencement of the repayment period 
generally tolls the five-year period.11° In executing the extension note, 
the debtor effectively caused the statutory five-year period to be suspend- 
ed for the term of the extension provided for.111 

On the other hand, renegotiations and new notes may have 
disastrous consequences for the lending institution. For example, In re 
Ziglar,‘12 the debtor defaulted on loans due in 1976 and the Com- 
monwealth of Virginia obtained two judgments in April of 1977. A new 
note was executed and the consideration was the release of the two 
judgments. Ziglar, running true to form, defaulted on the second note 
and a judgment was obtained on this note in September of 1980. It was 
clear that Ziglar’s original note became due in February of 1976 and that 
this was more than five years before filing of his petition. The court held 
the debt dischargeable. It said: 


The note the Ziglars executed in 1978 was not in exchange for a student 
loan. * * * Only educational loans are nondischargeable pursuant to § 
523(a}(8) of the Bankruptcy code. Because no educational loan was extended 
to Ziglar in return for the 1978 note the debt which the note represents is 
clearly dischargeable. 113 





107 Id. However, see In re Crumley, 21 Bankr. 170 (Bankr. E.D. Tenn. 1982) (where the 
court held that payment of note for education loan was improperly suspended by lender, 
period of improper suspension was includable in the 5-year period between date that loan 
first became due and date of filing of bankruptcy petition and debt was therefore 
dischargeable). 

108 The statutory period discussed in the following cases was from 20 U.S.C. § 1087-3 
(1976). 

109 9 Bankr. 1004 (Bankr. E.D. Va. 1981). 

110 Td. at 1011. 

111 Td. at 1012. 

112 Virginia ex rel. State Educ. Assistance Authority v. Ziglar (In re Ziglar), 19 Bankr. 
298 (Bankr. E.D. Va. 1982). 

113 Td. at 300. 
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The court further explained § 523(a)(8)(A): 


In order to be dischargeable, the loan must be a student loan which has first 
become due prior to five years before the date of filing the bankruptcy peti- 
tion. Congress enacted no provision rendering all education loan debts non- 
dischargeable, but directed this section ‘‘at those who, with well paying 
jobs, have resorted to bankruptcy shortly after leaving school and who may 
have accepted student loans anticipating wiping them out by filing 
bankruptcy petitions.’’ 3 Collier on Bankruptcy § 523.18 (15th ed. 1981). In 
the instant case Ziglar filed his petition in bankruptcy more than five years 
after the loans first became due. He thereby belongs in the category of 
debtors which Congress intended to permit to discharge educational 
loans.114 


Finally, the authors would direct the reader’s attention to the in- 
teresting case of In re Johnson.115 In this case, the debtor contended that 
since her promise to repay the loan was executed in September of 1975 
and her first quarterly payment was due on January 1, 1976, her obliga- 
tion first became due before five years before the date of the filing of her 
petition on January 9, 1981. The plaintiff argued that the loan was 
payable from the time of the execution of the loan agreement basing her 
argument on judicial interpretations of 20 U.S.C. § 1087-3, the 
predecessor statute to § 523.116 However, Judge Stewart did not accept 
this argument. He indicated that 


[T]here is a significant difference in wording and intention between the 
predecessor statute and the present one. The legislative history under § 
523(a)(8) of the Bankruptcy Code makes it clear that the section ‘excepts 
from discharge student loans until such loans have been due and owing for 
five years.’ This language, particularly as here emphasized, demonstrates 
that the five-year period must be deemed to run only from the date on which 
the debt is both ‘due’ and ‘owing’, i.e., required to be paid.11” 





The court then proceeded to make only a portion of the loan non- 


dischargeable, a point which should not escape the reader’s attention. 
Judge Stewart said: 


In the action at bar, at the time of the filing of the petition for Title II relief, 
only the first installment of $90 had fallen due more than ‘‘ve years in the 





114 Id. As a matter of interest, see United States v. Frisk, 530 F. Supp. 238 (N.D. Cal. 
1980), aff'd, 675 F.2d 1079 (9th Cir. 1982), where the court concluded that an indebtedness 
to the United States, as a surety, does not accrue and, hence, the statute of limitations does 
not begin to run until the surety pays its obligation. 

115 17 Bankr. 95 (Bankr. W.D. Mo. 1981). 

116 Td, at 98 (citing In re Mahler, 18 COLLIER BANkR. Cas. (MB) 602 (Bankr. W.D. Pa. 
1978)). 

117 Johnson v. Graceland College (In re Johnson), 17 Bankr. 95, 98-99 (Bankr. W.D. 
Mo. 1981) (emphasis added). 
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past. Hence, this court believes that the remaining balance due on the loan— 
a principal balance of $2410—must be regarded as within the five year 
limitation period.'® 


DETERMINATION OF DISCHARGEABILITY: TO FILE 
OR NOT TO FILE 


One of the most troublesome practical questions under Section 
523(a)(8), and one that has received very little judicial attention, relates 
to how a determination under Section 523(a)(8) and particularly, Section 
523(a)(8)(B), should be obtained. 

The legislative history of Section 523 in the Senate indicates that the 
provision is intended to be self-executing: 


Paragraph (8) follows generally current law and excepts from discharge stu- 
dent loans until such loans have been due and owing for five years. Such 
loans include direct student loans as well as insured and guaranteed loans. 
This provision is intended to be self-executing and the lender or institution 
is not required to file a complaint to determine the dischargeability of any 
student loan.119 


In addition, Section 523(c) of Title 11 supports the theory that a special 
determination under 523(a)(8) is not necessary. This section specifically 
states that in only three narrow circumstances will the debtor be 
discharged automatically if a hearing is not held: 


Except as provided in subsection (a)(3)(B) of this section, the debtor shall be 
discharged from a debt specified in paragraph (2),12° (4),121 or (6)122 of 
subsection (a) of this section, unless, on request of the creditor to whom 
such debt is owed, and after notice and a hearing, the court determines such 
debt to be excepted from discharge under paragraph (2), (4), or (6), as the 
case may be, of subsection (a) of this section. 123 


In spite of this, many bankruptcy courts have made an ‘‘administrative’’ 
determination that a hearing on dischargeability must be held with 
regard to educational loans to students. The University of Missouri has 
been informally advised that: 





118 Td. at 99. 

119 Legislative History of P.L. 95-598 at 79, reprinted in 1978 U.S. Cope CONG. & AD. 
News 5865 (emphasis added). 

120 Obtaining money, property, services, or an extension, renewal, or refinance of 
credit by false pretenses, etc. 11 U.S.C. § 523(a)(2) (Supp. III 1979). 

121 Fraud or defalcation while acting in a fiduciary capacity, embezzlement or larceny. 
11 U.S.C. § 523(a)(4) (Supp. III 1979). 

122 Willful and malicious injury by the debtor to another entity or to the property of 
another entity. 11 U.S.C. § 523(a)(6) (Supp. 1979). 

123 41 U.S.C. § 523(c) (Supp. III 1979). See Am. Jur. 2d, Bankruptcy Reform Act of 
1978-Overview, § 1.71. 
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The issue [of dischargeability vel non, which may involve a determination 
of ‘‘hardship’’ within the meaning of § 523(a)(8)(B) of the Bankruptcy Code] 
can only be determined by means of an adversary action filed either by you 
or the debtor under Rule 701 of the Rules of Bankruptcy Procedure. ‘24 
x*ek 
[W]e have decided that for a debtor or an institution to obtain a dependable 
and final assurance that an educational loan is nondischargeable, a judicial 
determination must be made under 11 U.S.C. § 523(a)(8).125 
FRBP’s 409, 701 and 703 concern dischargeability of debts. A complaint 
must be filed, inter alia to determine the dischargeability of a debt, in- 
cluding a debt for a student loan. Thus, it is our view there is no provision 
for self-execution and a complaint must be filed by any party, including a 
government entity. 126 
I am in partial agreement with your letter. A complaint does not have to be 
filed prior to discharge on matters arising under § 523(a)(8). ***This, 
however, does not mean that a determination of non-dischargeability is 
automatically entered on student loans or other items not within § 523(a)(2), 
(4) or (6). It merely means that the dischargeability or non-dischargeability 
of student loans, etc. may be litigated at any time if requested by the debtor 
or the complainant. Of course if the student does not contest the debt subse- 
quent to discharge then no determination need be made. ‘27 
This Court en banc has unanimously agreed that regardless of whether or 
not 11 U.S.C. § 523(a)(8) is ‘self-executing’, a creditor who does not file a 
complaint in the bankruptcy court to determine the dischargeability of a stu- 
dent loan must file a complaint for relief for the automatic stay on the per- 
manent injunction issued at the time of discharge. 12* 


One author writes that self-executing provisions are troublesome to the 
law and suggests that it is highly doubtful that a debtor could not seek a 
determination that his or her debt does not fit within the exception.*9 
The authors would not contend otherwise. In fact, it seems most appro- 
priate that the burden be placed on the debtor to file a complaint to deter- 
mine the dischargeability of a student loan and it is submitted that this 
was the intent of the legislative history set forth earlier. It is the debtor 
who is most knowledgeable as to his or her set of circumstances, finan- 
cially and otherwise, and, thus, the burden should be upon the debtor to 





124 Letter from Bankruptcy Judge Dennis Stewart, U.S. Bankruptcy Court, Western 
District of Missouri, to Ted D. Ayres (May 27, 1981). 

128 Letter from Bankruptcy Judge Benjamin E. Franklin, U.S. Bankruptcy Court, 
District of Kansas, to Ted D. Ayres (June 26, 1981). 

126 Memorandum from the Administrative Office of the United State Courts, Bank- 
ruptcy Division (January 30, 1980), which was transmitted by letter from a Deputy Clerk of 
the U.S. Bankruptcy Court in Wichita, Kansas to Ted D. Ayres (September 22, 1980). 

127 Letter from Bankruptcy Judge James A. Pusateri, U.S. Bankruptcy Court, District of 
Kansas, to Ted D. Ayres (July 24, 1980). 

128 Letter from Chief Bankruptcy Judge Frank P. Barker, Jr., U.S. Bankruptcy Court, 
Western District of Missouri, to Ted D. Ayres (June 24, 1980). 

129 TD), COWANS, BANKRUPTCY LAW AND PRACTICE, § 6.9 (West interim ed. 1980). 
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bring these matters forth.13° Furthermore, considering the increasing 
number of bankruptcies in general, and bankruptcies seeking to dis- 
charge student loans specifically, it seems unduly burdensome to require 
the creditor institution of higher education to file a Complaint to Deter- 
mine Dischargeability in every such case, especially when there may be 
some as to which no one would argue that discharge was not proper 
under the law.131 

The courts which have issued opinions on the need for judicial 
determinations are somewhat ambiguous with regard to the undue hard- 
ship exception. In In re Wright,132 Judge Coleman, in 1980, examined 
Section 523(a)(8) and 523(c) and pointed out that no duty was imposed 
on either party to seek a determination during the pendency of the 
bankruptcy proceeding.'33 He stated that a difference of opinion existed 
as to whether student loan creditors must seek a ruling of non- 
dischargeability in the bankruptcy proceeding. He continued: 


The Code is self-executing and Congress has declared such debts not 
discharged. No findings of fact by the Bankruptcy Court is essential or 
necessary. The creditor is free to proceed in any court after discharge is 
granted. Congress has not forbidden or enjoined such action and has not 
barred post petition suit. The bar that exists for failure of a student loan 
creditor to file complaint and seek determination prior to discharge relates 
only to his right to be heard in Bankruptcy Court. The Code does not enjoin 
the creditor to seek such relief or prevent him from ignoring the debtor pro- 
ceeding until after discharge granted. It bars him from adjudication by the 
Bankruptcy Court but not from relief altogether. As soon as the discharge is 
granted and the case closed, the creditor is free to proceed.134 


However, Judge Coleman then said: ‘‘It would appear that the burden is 
on the creditor to show that the loan first became due before five years 
before the date of filing otherwise the loan is presumed discharged.’’135 
If the court intended to indicate that all loans are presumed to be 
dischargeable unless the creditor shows that Section 523(a)(8)(A) is not a 
factor, then as a practical matter, the creditor will have to file in every 





130 Ahart, supra note 11, at 208-10. However, as cther writers suggest, a debtor will 
probably not be interested in raising the issue, i.e. ‘‘For the debt categories set forth below, 
creditors have no specific responsibility for requesting determination of dischargeability. 
As a practical matter, however, it may not be in the debtor’s interest to raise the issue con- 
cerning these debts: ***3. Debt based upon education loans obtained from a governmental 
unit or non-profit higher education institution. . . .’’ BRODY, TAGGART & LEE, PRACTICING 
UNDER THE BANKRUPTCY REFORM ACT, ch. 12.04 at 185-86 (CRR 1979). 

131 See Diaz v. New York State Higher Educ. Serv. Corp. (In re Diaz), 5 Bankr. 253 
(Bankr. W.D. N.Y. 1980). 

1327 Bankr. 197 (Bankr. N.D. Ala. 1980). 

133 Td. at 199. 

134 Td. at 199-200 (emphasis added). 

135 Td. at 200 (court’s emphasis). 
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case because this question must be answered before proceeding to review 
the question of undue hardship.13* 

In In re Johnson,'37 the debtor’s adversary action under Section 
523(a)(8) was subsequently dismissed for plaintiff's noncompliance with 
pretrial orders of the Court. In its opinion, the court stated that the facts 
demonstrated the non-dischargeability, and held (citing the legislative 
history under § 523(a)(8) of the Bankruptcy Code): ‘‘Since the exception 
to discharge provided for student loans is said to be self-executing, this 
means that the plaintiff's debt to the defendant Graceland College must 
be regarded as non-dischargeable in bankruptcy.’’!3* Query whether this 
signals a departure from the position previously taken by Judge Stewart 
and the Bankruptcy Court for the Western District of Missouri.139 

The decision whether to appear and seek an adjudication of rights in 
the bankruptcy proceeding requires the exercise of sound judgment on 
the part of the creditor.14° Much depends on the policy of the respective 
Bankruptcy Court, whether communicated informally, or by way of a 
decision. The creditor will also want to consider the amount of the loan, 
the blatancy of the attempted abuse of the student loan system and other 
such facts, and bankruptcy law in general.1*1 

If the creditor decides that court determination of dischargeability is 
necessary or appropriate, a complaint'4? must be filed to commence an 
adversary proceeding.'¢? Any creditor, as well as the debtor, may seek 
such a determination’ and even if a bankruptcy case is closed, upon re- 
quest it can always be reopened to consider the dischargeability of a par- 





136 Ahart, supra note 11, at 204. See In re Rappaport, 16 Bankr. 615, 616 (Bankr. D. 
. 1981). 

137 17 Bankr. 95 (Bankr. W.D. Mo. 1981). 

Id. at 98. 

See supra disscussion accompanying notes 124 and 128. 

In re Wright, 7 Bankr. 197, 200 (Bankr. N.D. Ala. 1980). One court has said that 
neither of the defenses outlined in § 523(a)(8)(A) and 523(a)(8)(B) constitute affirmative 
defenses. In re McLemore, 6 Bankr. 224, 225 (Bankr. N.D. Ga. 1980). The court did not take 
a position on whether (a)(8) was ‘‘self-executing’’ saying that that question was not before 
the court. 6 Bankr. at 224 n.1. 

141 Attached hereto as Appendix C are selected resources on Bankruptcy Law. See also 
D. CowAns, BANKRUPTCY LAW AND PRACTICE, § 24, at 20-21 (West 2d ed. 1978) for a listing of 
texts and encyclopedias; WEINTRAUB & RESNICK, BANKRUPTCY LAW MANUAL, at xxv-xxviii 
(Warren, Gorham & Lamont 1980) for background on the sources of bankruptcy law; and 
Appendix D to this article which reviews generally procedure under the 1978 Bankruptcy 
Act. 

142 See D. CowaANs, BANKRUPTCY LAW AND PRACTICE, § 161 (West 2d ed. 1978); D. 
Cowans, BANKRUPTCY LAW AND PRACTICE, § 6.12, at 182-84 (West interim ed. 1980); and HER- 
zOG, HERZOG’s BANKRUPTCY FORMS AND PRACTICE (6th ed. 1980) at C-187, C-189 for sample 
Creditor’s Complaint to Deny Discharge, Determine Debt to be Non-Dischargeable and For 
Judgment. 

143 WEINTRAUB & RESNICK, BANKRUPTCY LAW MANUAL § 13.10 (1980) citing Bankruptcy 
Rule 409(b); 11 U.S.C. § 105(a) (Supp. III 1979). 

144 Bankruptcy Rule 409(a)(1). 
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ticular debt.'45 If a hearing is initiated, by either the creditor or the 
debtor, the burden is upon the debtor to prove the existence of 
hardship. 146 


CHAPTER 13 


A. OPERATIONAL OVERVIEW 


Chapter 13 of the new Act expands the old ‘‘wage earner’’ provisions 
to include adjustment of debts of any individual with regular income. 
Any individual or individual and a spouse with regular income—except 
a stock or commodities broker—who owes, on the filing date, noncon- 
tingent, liquidated, and unsecured debts of less than $100,000 and non- 
contingent, liquidated, and secured debts of less than $350,000, may file 
under Chapter 13.147 Chapter 13 affords relief to sole-proprietors and per- 
sons receiving welfare, pensions or other compensation or insurance 
benefits. 

A Chapter 13 proceeding may only be commenced by the filing of a 
voluntary petition or by conversion, the latter only at the request of the 
debtor.'4 Since Chapter 13 requires the debtor to file plans of the repay- 
ment to creditors out of income over time, an involuntary petition is pro- 
hibited as violative of public policy because it would require a debtor to 
work for his creditors against his will. 

The commencement of a Chapter 13 case operates as a stay of all ac- 
tions by creditors against a debtor’s property,'*° and provides additional 
protection by staying actions against co-debtors on claims against the 
debtor.15° This new section attempts to prevent indirect pressure being 
brought on the debtor through a co-debtor. After notice and hearing, the 
court may grant creditors relief from the stay for certain grounds. 

The commencement of a Chapter 13 case results in the appointment 
of a Trustee, or a U.S. Trustee, where appropriate.151 The creditors do not 
have the right to elect a Trustee at the meeting of creditors as under 
Chapter 7. The Trustee plays a major role in a Chapter 13 case. In addi- 
tion to making the periodic disbursements to creditors under the plan, 
the Trustee is to appear and be heard at certain hearings in the case, and 





145 See 11 U.S.C. § 350(b) (Supp. III 1979); see also In re Wright, 7 Bankr. 197, 200 
(Bankr. N.D. Ala. 1980). See HERzOG, HERZOG’s BANKRUPTCY FORMS AND PRACTICE (6th ed. 
1980) at C-195 for Order Reopening Case to Permit Filing of Complaint to Determine 
Dischargeability. 

146 Bankruptcy Act § 439(a). See also In re Bruce, 3 Bankr. 77, 83 (Bankr. N.D. IIl. 
1980). 

147 11 U.S.C. § 109(e) (Supp. IV 1980). 

11 U.S.C. § 706, 1112(d) (Supp. IV 1980). 
11 U.S.C. § 362 (Supp. IV 1980). 

11 U.S.C. § 1301 (Supp. IV 1980). 

11 U.S.C. § 1302(a) (Supp. IV 1980). 
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to advise the debtor regarding his performance under the plan on all but 
legal matters. 

The creditor must file a proof of claim in order to participate under 
the plan.*52 A debtor has a waiver right to convert the case to one under 
Chapter 7 at any time. Upon the request of a party in interest, the court 
may convert the case to a Chapter 7, if after notice and a hearing, it finds 
cause to do so. Cause includes: unreasonable delay, nonpayment of fees 
or charges, failure to timely file a plan, denial of confirmation and of ex- 
tension of time to file another plan, material default by the debtor under a 
confirmed plan, revocation of confirmation, or termination of a con- 
firmed plan by occurrence of the conditions specified in the plan. 

The same grounds are applicable to court consideration of dismissal 
of a case.153 If the case has not been converted, the court must dismiss a 
case under Chapter 13, if the debtor so requests. This right cannot be 
waived. The dismissal of a Chapter 13 revives the debt. Only by refiling 
under another chapter of the Act can the debtor escape recollection of a 
debt included in a Chapter 13 plan. The time for repayment under the 
plan is a maximum of three years, except upon approval of the court, in 
which case such time cannot be longer than five years. 

After filing the plan, a confirmation hearing is held at which any 
party in interest may object to the plan.154 The most significant change 
made by the new Act regarding confirmation is that acceptance by 
unsecured creditors is no longer required.155 However, unsecured 
creditors are protected by the requirement that the court find that the 
plan has been filed in good faith, and that the payment under the plan 
will result in payment to unsecured creditors of at least as much as they 
would have received under Chapter 7. 

Discharge of debts under Chapter 13 is granted upon completion of 
the plan, although discharge may be granted to debtors who have not 
completed the payment, but who meet certain conditions. The debtor 
will not be eligible for a discharge of ordinary bankruptcy for six years 
from date of filing, if he fails to repay at least 70% of the allowed 
unsecured claims in the plan. 

The creditors’ meeting must be held separately from a confirmation 
hearing, and a confirmation hearing is the only opportunity for 
unsecured creditor, e.g., higher education lenders, to voice objections to 
the plan since they no longer have voting rights. The most accepted 
reason for denial of confirmation has been fraud; however, recent case 
law is showing a new trend toward denial of plans for lack of good faith. 
Once a plan has been confirmed, it is binding on both the debtor and the 





11 U.S.C. § 1305 (Supp. IV 1980). 

11 U.S.C. § 1307(c) (Supp. IV 1980). 

11 U.S.C. § 1324 (Supp. IV 1980). 

11 U.S.C. § 1325(a)(5)(A) (Supp. IV 1980). 
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creditor, whether or not the creditors have objected, accepted, or rejected 
the plan. 

The court may, upon request of a party or interest, after notice and 
hearing and upon cause, either convert a Chapter 13 case to a Chapter 7 (a 
‘*slide’’), or dismiss a Chapter 13 case, whichever is in the best interest of 
the creditors and the estate.15*° Dismissal of a Chapter 13 case returns the 
debtor to the original position with all debts subject to collection.15” 

Chapter 13 presents a vexing problem for higher education. It does 
not contain any exception to discharge for educational loans. Therefore, 
a debtor with educations loans, otherwise nondischargeable under 
Chapter 7, can use Chapter 13 to pay a small portion of the debt and ex- 
tinguish all further liability. 

Under 11 U.S.C. § 1328 of the Act, debtors may discharge an 
unsecured student loan by completing payment of a Chapter 13 plan.158 
Under § 1328(b), which allows for hardship discharges of Chapter 13 
obligations, Section 523(a) debts are non-dischargeable. It is clearly il- 
logical to require debtors to repay these debts if they are suffering some 
sort of hardship, and yet not require them to pay the debts if they are 
perfectly capable of completing a Chapter 13 plan. 

The practical effect of the Section 1328(a) loophole is clear. In one 
state, in a period of less than three months more than eight Chapter 13 
cases were filed to discharge NDSL obligations not dischargeable under 
Chapter 7. Attorneys representing the debtors admitted that one practical 
use of Chapter 13 was to discharge student loans, even if those debts 
represent 95% or more of the entire unsecured indebtedness. Chapter 13 
is promoted as the effective method of discharging debts otherwise non- 
dischargeable under § 523(a)(8). While this was not the intention of § 
1328(a) or Chapter 13, it is the practical result.159 


B. LEGISLATIVE BACKGROUND 


One of the most thorough expositions of Chapter 13 is found in the 
opinion in the case In re Scher, and In re Selman, '®° written by Judge Roy 
Babitt. The Scher case is most noted for its refusal to deny confirmation 
where excessive educational loans were compromised at a small percent- 
age of their value. The decision was the vehicle through which Judge 
Babitt delved into the intricacies and statutory history of Chapter 13 and 
presented a comparative evaluation of interpretations, past and present. 
The opinion is prefaced with a quote of the late Justice Felix Frankfurter: 
‘‘The intrinsic difficulties and the emergence after enactment of situations 





156 11 U.S.C. § 523(a)(8) (Supp. IV 1980). 

157 11 U.S.C. § 1328(a) 349 (Supp. IV 1980). 

158 20 U.S.C. § 1087-3 (1976) (Repealed 1978). 

159 See In re Fonzo, 1 Bankr. 722 (Bankr. S.D.N.Y. 1979); In re Johnson, 5 BANkR. CT. 
2c. (CRR) (Bankr. E.D. Pa. 1979); In re Gangloff, 19 BANkR. CAsSEs 186 (E.D. Pa. 1978). 

160 In re Scher, In re Selman, 12 Bankr. 258 (Bankr. S.D.N.Y. 1981). 
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not anticipated by the most gifted legislative imagination, revealed doubts 
and ambiguities in statutes that compelled judicial construction.’’1®1 

In 1970, Senate Joint Resolution 88 established the Commission on 
the Bankruptcy Laws of the United States.**2 At hearings conducted by 
the Commission, it was frequently informed by witnesses and in cor- 
respondence that the preponderant majority of debtors desire some 
means of repaying their debts in preference to incurring the stigma and 
other consequences of bankruptcy.'*? The purpose of new Chapter 13, 
among others, was to provide expanded flexible relief to a debtor in a 
fashion which would overcome the rigidity of prior Chapter XIII of the 
1898 Act, an inadequacy which denied full relief, deemed essential to 
‘‘modern bankruptcy law.’’!6+ The potential for an unsecured creditor to 
veto a plan under prior Chapter XIII, was seen as an evil, which needed 
correction, and a factor underlying the failure of most Chapter XIII cases. 
The new law abolished unsecured creditor consent to Chapter 13 plans. 
As was stated in the hearings, ‘‘if the debtor makes an effort to repay, his 
creditors should not be able to say that the plan does not propose to pay 
enough, or it does not do what other things the creditor wants.’’165 

The underlying theme of the new Chapter 13 was the debtor’s flex- 
ibility to tailor a plan to his own circumstances.'** That Congress has 
achieved this broad purpose seems plain from the statistics of the Ad- 
ministrative Office of the United States Courts, which reported the first 
year of experience under the new law (October 1, 1979 through 
September 30, 1980.) Out of 158,000 personal bankruptcies, over 64,000 
were filed under Chapter 13. 

The Congressional perception of Chapter 13 is interesting. Unlike 
the prior statute, which mandated that Chapter XIII had to ‘‘include pro- 
visions dealing with unsecured debts generally upon any terms,’’'®7 
Chapter 13 is the one portion of the new bankruptcy law in which Con- 
gress permits rather than commands the debtor to provide for creditors, 
secured or unsecured. That Congress is aware that the living needs of a 
debtor would control the proposal in a plan is clear from 11 U.S.C. § 
1322(a)(1) permitting use of part of the debtor’s income to consummate 
his plan. 





161 Frankfurter, Some Reflections on the Readings of Statutes, 47 CoLum. L. REv. 527, 
529 (1947); In re Scher, 12 Bankr. at 261. 

162 Pus. L. No. 254, 91st Cong., 1st Sess. (1970). 

163 Report of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. 
No. 137, Part I, 93rd Cong., 1st Sess. 157 (1973). 

164 In re Scher, 12 Bankr. at 265. Chapter XIII was the designation used for the 
predecessor to current Chapter 13 under the 1978 Bankruptcy Reform Act. 

165 Statements of Rep. McClung, 123 Conc. Rec. H.11699 (Daily Ed. Oct. 27, 1977). 

166 S. Rep. No. 989, 95th Cong., 2nd Sess. 13, 1978 U.S. Cope Conc. & Ab. NEws 5287, 
6085. 

167 In re Scher, 12 Bankr. 258, 265-66 (Bankr. S.D.N.Y. 1981). 

168 11 U.S.C. § 1321, 507, 1322(a)(2), 1322(b)(1). 
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The flexibility of Chapter 13 is further evidenced by the debtor’s per- 
missible treatment of his secured creditors. While home mortgage 
payments to the mortgagee cannot be modified (11 U.S.C. § 1322(b)(2)), 
prior defaults may be cured by the force of 11 U.S.C. § 1322(b)(5). 
Subsection (b)(3) addresses the curing of defaults other than those on 
home mortgages, which may result in larger mortgage payments, but the 
debtor’s home is protected.1*° Creditors secured by other property may 
have their interest modified; e.g., those creditors secured by automobiles 
or purchase money security interests in household goods and furnishings 
used by the debtor or his dependents.17° The new Code was designed to 
achieve a delicate balance between the needs of debtors and their families 
and the legitimate rights of creditors. Thus, it should be no surprise that 
Congress eliminated any requirement that a debtor provide for his 
unsecured creditors at all, and, where he does, to deny them the veto 
power over a plan. 

How does an unsecured creditor, under § 1325(a)(4), calculate what 
it is to gain, if it is to receive under the plan not less than what it would 
have received if the debtor’s estate were liquidated and the proceeds 
distributed at confirmation? Judge Babitt argues that this does not create 
a ‘‘best interests’ test as in the predecessor Chapter XIII. With the 
generous exemptions afforded by U.S.C. § 522(d) and with the result and 
withdrawal of that property from the assets of the debtor’s estate 
available for creditors, most consumers in bankruptcy have ‘‘no asset’’ 
estates. Creditors in such liquidated bankruptcies therefore receive 
nothing. The Chapter 13 plan must offer creditors ‘‘not less’’ than this 
‘‘nothing.’’ The debtor’s plan is not required to offer something more 
than ‘‘nothing.’’171 





169 11 U.S.C. § 1322(a)(1) (Supp. IV 1980) H.R. Rep. No. 595, 95th Cong. 2nd Sess. 
124, reprinted in 1978 U.S. CopE CONG. & Ab. NEWS 5287, 6085. 

170 H.R. Rep. No. 595, 95th Cong. 2nd Sess. 429, reprinted in 1978 U.S. CODE CONG. & 
Ab. NEWS 5287, 6384. 

171 41 U.S.C. § 522(d) (Supp. IV 1980). See also 11 U.S.C. § 1325(a), which provides: 

(a) The court shall confirm a [Chapter 13] plan if 

(1) the plan complies with the provisions of this chapter and other 
applicable provisions of this title; 

(2) any fee, charge, or amount required under Chapter 122 of Title 
28, or by the plan, to be paid before confirmation, has been 
paid; 

(3) the plan has been proposed in good faith and not by any means 
forbidden by law; 

(4) the value, as of the effective date of the plan, of property to be 
distributed under the plan on account of each allowed 
unsecured claim is not less than the amount that would be paid 
on such claim if the estate of the debtor were liquidated under 
Chapter 7 of this title on such date; 

(5) | with respect to each allowed secured claim provided for by the 
plan— 

(A) _ the holder of such claim has accepted the plan; 
(B) (i) the plan provides that the holder of such claim retain 
the lien securing such claim; and 
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In writing Chapter 13, Congress took an entirely different tack, not 
only from the liquidating bankruptcy, but from the effect of confirmation 
under the predecessor statute, which permitted the previously non- 
dischargeable debts (described by Section 17(a)) to survive as to creditors 
who had not accepted the debtor’s plan. 11 U.S.C. § 1328(a)'72 provides 
for all debts to be discharged upon completion of all of the payments 
under the plan, except for alimony, child support and pre-existing long 
term debt; i.e., obligations, secured or unsecured, on which the last pay- 
ment is due after payments under the debtor’s plan have been completed. 
With these exceptions, the Chapter 13 discharge eliminates the debts not 
discharged under Section 17(a) of the 1898 Act or under 11 U.S.C. 
§ 523(a) of the new Act in a liquidation. Judge Babitt, in reviewing this 
section, commented: 


It cannot be denied that the reach of the Chapter 13 discharge scheme thus 
excuses many debts which, under 11 U.S.C. § 523(a), survive because based 
on some species of debtor misconduct more aggregious than a default on a 
student loan obligation. Thus, debts grounded on fraud, 11 U.S.C. 
§ 523(a)(2), on fiduciary fraud, embezzlement and/or larceny, 11 U.S.C. 
§ 523(a)(4), willful and malicious injury to person or property, 11 U.S.C. 
§ 523(a)(6), and fines and penalties, 11 U.S.C. § 523(a)(7), will be dis- 
charged in a successful Chapter 13 but not in a liquidating bankruptcy. 


Judge Babitt emphasized that, by singling out one of the § 523(a) non- 
dischargeable debts, i.e., alimony and child support and making special 
provision for priority claims under 11 U.S.C. § 507(a), Congress went so 
far, and no further.174 


C. GOOD FAITH AND RELATED TESTS 


Pursuant to Section 1325(a)(3), a condition of confirmation is that 
‘‘the plan was proposed in good faith. . . .’’ However, it is not the 
Chapter 13 petition, but the plan offered by the debtor, that is measured 
by good faith. This requirement has been a constant since the Commis- 





(ii) the value, as of the effective date of the plan, of the 
property to be distributed under the plan on account of 
such claim is not less than the allowed amount of such 
claim; or 
(C) the debtor will be able to make all payments under the 
plan and to comply with the plan. 
172 11 U.S.C. § 1328(a) reads as follows: 
As soon as practicable after completion by the debtor of all payments under the 
plan, unless the court approves a written waiver of discharge executed by the 
debtor after the order for relief under this chapter, the court shall grant the debtor 
a discharge of all debts provided for by the plan or disallowed under Section 502 
of this title, except any debt-(1) provided for under Section 1322(b)(5) of this title; 
or (2) of the kind specified in Section 523(a)(5) of this title. 
173 In re Scher, 12 Bankr. 258, 270 (Bankr. S.D.N.Y. 1981) (emphasis added). 
174 Id. 
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sion Bill in 1973, and has remained unchanged with the unfolding of the 
legislative process which led to the 1978 Bankruptcy Reform Act. It is 
Judge Babitt’s view that: ‘‘How this good faith requirement of the 
debtor’s plan has been applied in a contrariety of judicial thought which, 
to say the least, has undermined the predictability which debtors should 
have before seeking a fresh start in bankruptcy must now be 
examined.’’!75 It is important to note that few have found the ‘‘good 
faith’’ requirement as misused as did Judge Babitt in the Scher decision. 
The scheme of Chapter 13 does not require any provision for 
unsecured creditors pursuant to 11 U.S.C. § 1322(a). Arguably, a Chapter 
13 plan which proposes to pay nothing io any creditor, secured or 
unsecured, is contrary to the spirit of the chapter, which insists that all or 
a portion of the debtor’s future earnings or other future income be sub- 
mitted for distribution under a plan. Therefore, a total non-payment plan 
does not comply with Chapter 13 and cannot be confirmed. Alterna- 
tively, a debtor could use all available income to deal with a home mort- 
gage with nothing left for unsecured creditors, and still be deemed to be 
acting in ‘‘good faith.’’ Unsecured creditors cannot veto such a plan. 
All Congress assured unsecured creditors, whom a debtor chooses to 
treat, is that they receive not less than they would receive in liquidation. 
In view of the generous exemptions given debtors by 11 U.S.C. § 522(d), 
virtually any offer to unsecured creditors satisfies this test. Nowhere in 
Chapter 13 is there any mention of a minimum which has to be offered to 
unsecured creditors. Nowhere does Congress insist that a Chapter 13 
debtor pay a higher minimum price for a Chapter 13 discharge, merely 
because some or all of his unsecured creditors hold debts which might 
survive a Chapter 7 liquidation. Judge Babitt concluded from this: 


{I]t follows from all this that the content the judges have given to the phrase 
‘“‘good faith’’ finds no support in the scheme of Chapter 13, nor in its 
language, nor in its legislative history. There is utterly no basis for judges to 
read some kind of percentage of debt figure for unsecured creditors into 
Chapter 13, where Congress did not do so, and to find want of good faith in 
order to defeat a plan because of private notions of what is right or wrong or 
what should or should not be.176 


Judge Babitt was responding in part to the fact that many of his col- 
leagues had ‘‘tried to fashion some equitable rationale to defeat plans 
offering nothing or minimal amounts to unsecured creditors.’’!7”7 The 
result is that the ‘‘good faith’’ of the plan was and continues to aid the 
majority of courts in reaching a result which seemed equitable to the par- 
ties, even though a full standard is not expressed, nor mandated, by the 
statute and its history.178 





175 Td. at 271. 

176 Td. 

177 Id. at 272. 

178 Id.; see, however, discussion in In re Yee, and In re Coye, 3 COLLIER'S BANKR. CAS., 
2p (MB) 388 (Bankr. E.D.N.Y. 1980), with an opinion by Judge Cecelia H. Goetz, which will 
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Section 656 of the Bankruptcy Act of 1898 contained a similar re- 
quirement (‘‘that . . . the proposal and its acceptance are in good faith . . .”’ 
as previously codified at 11 U.S.C. § 1056); however, no reported cases 
interpreted the ‘‘good faith’’ language of § 656.179 

Before discussing those cases reviewing the ‘‘good faith’’ require- 
ment and higher education debt, it is worthwhile to review those ad- 
judicated in other bankruptcy proceedings. In re Keckler‘*° found the 
‘‘good faith’’ requirement of Section 1325(a)(3) satisfied, even though the 
debtor proposed to pay her general creditors only 1% and used Chapter 
13 to escape the personal liability of a debt excepted from discharge 
under Chapter 7. Ms. Keckler had no non-exempt property and owed 
$11,500 to general creditors, of which $9,363 was owed to a bank from 
which Ms. Keckler embezzled that amount. 

There are, however, cases to the contrary. In the case of In re 
Beaver,'*! an unemployed cashier with two children, owed $3,206 of 
unsecured debt, and held $955 of exempt property, and monthly 
unemployment compensation of $580. The plan gave the creditors 1% of 
their claims. The court found: 


[T]he debtor is proposing a repayment to her creditors which amounts to as 
much as they would receive in a liquidation case. . . . It is also the best effort 
that could be expected of someone in Ms. Beaver’s circumstances to under- 
take. On the other hand, the repayment to creditors is only one percent and 
cannot be held to constitute a meaningful attempt to repay or ‘‘adjust’’ the 
debts involved. 


The court refused to confirm the plan as not offered in ‘‘good faith,”’ 
defining ‘‘good faith’’ as follows: ‘‘A proper Chapter 13 plan must be a 
meaningful attempt to come to terms with creditors. In this context the 
requirement of good faith is one meaning more than just simple honesty. 
Instead, it requires a fundamental fairness in dealing with one’s 
creditors.’’182 

In re Marlow’®? has a similar holding and similar language defining 
‘‘good faith.’’ The court sustained a Section 1325(a)(3) objection to con- 
firmation of a plan providing for payment of 1% to an unsecured creditor 





be discussed infra and in which Judge Goetz vigorously argues against confirma’: >n of a 
plan which provides little for unsecured creditors and is used as a ruse to escape otherwise 
nondischargeable debts. 

179 In re Scher, 12 Bankr. 258, 273 n.57 (Bankr. S.D.N.Y. 1981). The court noted that 
Congress did not mention a minimum amount which has to be offered to creditors. 11 
U.S.C. § 103(b) is the only section which mentions a percentage in connection with a 
Chapter 13, but that section is addressed to the erstwhile Chapter 13 debtor given a 
discharge in that chapter and [who] returns to the bankruptcy court as a Chapter 7 debtor. 

180 § BANKR. Cr. Dec. (CRR) 14 (Bankr. N.D. Ohio 1980). 11 U.S.C. § 523(a)(4) excepts 
from discharge any debt ‘‘for fraud or defalcation while acting in a fiduciary capacity, 
embezzlement, or larceny.”’ 

181 2 Bankr. 337, 341 (Bankr. S.D. Cal. 1980) (footnote omitted) (emphasis added). 

182 Id. at 341. 

183 1 COLLIER BANKR. Cas. 2p (MB) 705 (Bankr. N.D. Ill. 1980). 
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who had made a loan based on a false financial statement. The court 
stated, ‘‘[T]he element of good faith requires the debtor, at the very least, 
to make meaningful payments to holders of unsecured claims. Other- 
wise, a Chapter 13 case may be construed as nothing more, in substance, 
than a Chapter 7 case, but without the disadvantage of certain provisions 
applicable tc Chapter 7 cases.’’'®4 

A review of the cases incorporating a ‘‘meaningful”’ or ‘‘substantial’’ 
payment requirement as a condition of confirmation of a Chapter 13 plan 
points up to two major problems with such judicial action. First, there is 
no statutory basis for such a requirement. Nothing in the new Bankruptcy 
Code directly states or indirectly suggests that the debtor must propose or 
make ‘‘meaningful”’ or ‘‘substantial’’ payments in his or her Chapter 13 
plan. That subsection expressly deals with the questions of how much 
the debtor must propose to pay his or her creditors in a new Chapter 13 
plan; not less than such creditors would receive in a Chapter 7 pro- 
ceeding. Second, any attempt by a court to add a requirement of ‘‘mean- 
ingful’’ or ‘‘substantial’’ repayments raises the obvious practical ques- 
tion of what amount satisfies. Why is 70% ‘‘substantial’’ when 69% 
payments would not be? Why are 10% payments adequate in Missouri, 
but not in the Northern District of California?1® 

One may surmise that Chapter 13 permits debtors in a ‘‘no asset’ 
case to file a plan providing no payment or nominal payment on unse- 
cured claims. Such advice should not be given lightly to a client. As Pro- 
fessor Countryman recently noted, one possible risk inherent in such ac- 
tion is no discharge.1** Chapter 13 discharge releases the debtor only 
from debts ‘‘provided for by the plan,”’ as set forth in 11 U.S.C. § 1328(a). 
One must question whether a debt is ‘‘provided for by the plan’’ if the 
plan provides no payment or payment of 1% of the debt?18” Another risk 
of no payment or nominal payment plans is the forced conversion - or 
slide - of the debtor to Chapter 7. 

Most recently, the Ninth Circuit Court of Appeals held in the case of 
In re Goeb,'** that the bankruptcy court may not refuse to confirm a 
debtor’s Chapter 13 plan for lack of ‘‘good faith’’ pursuant to 11 U.S.C. § 
1325(a)(3), merely because the plan does not provide for substantial 
repayments of unsecured creditors. The court, in an opinion by Judge 
Choy, noted that the Bankruptcy Code instructs the court to confirm a 
Chapter 13 plan that satisfies six conditions. In this case the court held 
that the debtor’s plan satisfied all but the condition imposed by 11 U.S.C. 





184 Id. at 708 (emphasis added). 

185 See In re Burrell, 2 BANKR. 650 (Bankr. N.D. Cal. 1980), rev’d. 6 BANKR. Cas. 360 
(Bankr. N.D. Cal. 1981); In re Curtis, 2 BANKR. L. Rep. (CCH) 43 (Bankr. W.D. Mo. 1979); In 
re Crockett, BANKR. L. Rep. (CCH) § 67,406 (Bankr. N.D. Ill. 1980) (confirming a Chapter 13 
plan providing for 10% payment on general claims). 

186 Countryman, Letter to the Editor, 85 Com. L.J. 28 (1980). 

187 See supra note 35. 

188 50 U.S.L.W. 2677 (U.S. May 5, 1982). 
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§ 1325(a)(3), that ‘‘the plan has been proposed in good faith and not by 
any means forbidden by the law.’’1*9 

The debtors proposed a five-year plan to repay their debts and owed 
$64,967 to secured creditors under a deed of trust on their home; $11,851 
to priority creditors, consisting mostly of unpaid taxes from a defunct 
business; and $20,597 to numerous unsecured creditors. Under the plan, 
they would pay secured and priority creditors in full, but unsecured 
creditors only one cent on the dollar.19° 

The Bankruptcy Court found that the primary purpose of the plan 
was to restructure the debtor’s tax obligations. It also found that the 
debtors could afford large payments to the unsecured creditors and that, 
had the debtors filed for straight bankruptcy under Chapter 7, the 
unsecured creditors would not have received a larger amount. But, 
because the debtors did not intend to substantially repay their unsecured 
debts, the court held that they had proposed their plan in bad faith and, 
therefore, did not satisfy 11 U.S.C. § 1325(a)(3).1% 

The issue, according to the appeals court, was whether a Chapter 13 
plan must provide for the substantial repayment of unsecured claims to 
be proposed in ‘‘good faith.’’ The court noted that Congress did not 
define ‘‘good faith,’’ and that the term alone is sufficiently ambiguous to 
tolerate many interpretations. The court stressed that it wanted to avoid 
an inflexible requirement. While Congress did explicitly set a minimum 
repayment level in § 1325, it was not one requiring a substantial repay- 
ment. Section 1325(a)(4) requires that the amount to be paid on each 
unsecured claim cannot be ‘‘less than the amount that would have been 
paid on such claim if the estate of the debtor were liquidated under 
Chapter 7.’’ The court reasoned that the presence of an explicit statutory 
standard strongly suggested Congress did not intend to substitute a more 
rigorous standard when it imposed a general ‘‘good faith’’ 
requirement. 192 

In Goeb, the court acknowledged the vigorous debate as to whether 





189 Id. at 2677-78. 

190 Td. at 2677. 

191 Id. at 2678. See also In re Terry, 3 Bankr. 63 (Bankr. W.D. Ark. 1980) rev'd. on 
other grounds, 630 F.2d 634 (8th Cir. 1980). Terry is the first opinion at the appellate level 
to consider the requirement of ‘‘good faith.’’ In that case, two debtors, both of whose prop- 
erty was exempt, filed a Chapter 13 plan calling for zero payments which the bankruptcy 
court confirmed as filed in good faith. The Eighth Circuit held that the bankruptcy court had 
errorred. It cited and relied on the bankruptcy decisions which have construed ‘‘good faith’’ 
as vesting discretion in the bankruptcy courts to review critically all Chapter 13 plans. The 
court, after noting that ‘‘good faith’ as used in the Bankruptcy Act has been defined as call- 
ing for inquiry into whether there has been an abuse of the provisions, purpose, or spirit of 
the law, held that the zero payment plan could not be in geod faith. The court said, ‘‘Such a 
plan amounts to an abuse of 11 U.S.C. § 1328 (granting a more generous discharge than 
Chapter 7) and of spirit of the Chapter, that the debtor ‘make payments’ under a plan.” Id. at 
975. 

192 In re Goeb, at 2678. 
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‘‘good faith’’ should be construed to require the substantial repayment of 
unsecured creditors to maintain the integrity of Chapter 13. During this 
controversy, a bill was passed in the Senate and is now before the House 
Committee on the Judiciary that would add a new condition on the con- 
firmation of a Chapter 13 plan: that ‘‘such plan represents the debtor’s 
bona fide effort’’ to repay his creditors. According to the Senate Commit- 
tee Report, the purpose of the proposed change is to resolve confusion 
surrounding the meaning of ‘‘good faith.’’ This proposed change is 
significant because it shows that Congress recognizes that some courts 
believe the current conditions for confirmation are inadequate. The more 
flexible ‘‘bona fide’’ effort quota shows that this quandary can be resolved 
without resort to a substantial repayment requirement. Accordingly, the 
Ninth Circuit reversed the Bankruptcy Court and declined to impose a 
substantial repayment requirement on the debtor, approving the Chapter 
13 plan notwithstanding the arguable lack of ‘‘good faith.’’193 


D. IACOVONI AND THE ‘‘MEANINGFUL PAYMENT’’ STANDARD 


To better understand the scope of Chapter 13, one final issue of 
statutory construction should be examined, the ‘‘Iacovoni Doctrine.’’ In 
re Iacovoni'% offers several arguments in support of the proposition that 
zero or nominal payment plans cannot be accepted as complying with 
‘good faith.’’ It is in this context that ‘‘good faith’’ most frequently 


arises, and courts must assess the amount of the payment to determine if 
it is ‘‘substantial’’ or ‘‘meaningful,’’ or whether there need by any pay- 
ment at all. Iacovoni, an early decision under the new Bankruptcy Code, 
consolidated eight separate petitions, each of which proposed to pay 
nothing to unsecured creditors (who would have also received nothing 
under Chapter 7.)195 

The court marshalled many of the now standard arguments against 
zero payment plans and rejected them as lacking good faith. One ra- 
tionale is based upon the eligibility requirement of Chapter 13; i.e., that 
the debtor must be ‘‘an individual with regular income.’’19* The code 
defines ‘‘individuals with regular income’”’ as an ‘‘individual whose in- 
come is sufficiently stable and regular to enable such individual to make 
payments under a plan under Chapter 13.’’197 The Iacovoni court found 





193 Id. 

194 In re Iacovoni, 2 Bankr. 256 (Bankr. D. Utah 1980). 

195 Petitioner lacovoni worked part-time as an English Instructor at the University of 
Utah and had earned $13,000 the previous year. He had no secured debts and had ac- 
cumulated $17,109.40 in unsecured debts, $13,000 of which were government-insured stu- 
dent loans. He claimed all of his property as exempt, claimed $4.44 per month as his only 
excess income, and proposed to pay nothing under his plan to any creditors. Creditors 
would receive no dividends if the case were filed under Chapter 7. 

196 11 U.S.C. § 109(e) (Supp. IV 1980). 

197 11 U.S.C. § 101(24) (Supp. IV 1980). 
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this to be a clear indication that Congress intended that the debtor use 
future income to make payments. Therefore, by offering a zero payment 
plan, the requirement of regular income would be rendered arbitrary.1%* 
Similarly, the feasibility requirement of 11 U.S.C. § 1325(a)(6) that ‘‘a 
debtor will be able to make all payments under the plan’”’ was cited by the 
court as an indication of Congressional intent that payments should be 
made under the plan.199 

The potential weakness of these arguments is that the word 
‘‘payments’”’ in the statute could refer to those made to both secured and 
unsecured parties. Were Iacovoni the proper interpretation, a plan that 
proposed zero payments to unsecured creditors yet provided for 
payments to secured creditors would satisfy the wording of both 11 
U.S.C. § 1109(e) and 1325(a)(6). 

Two additional statutory construction arguments appear in Iacovoni, 
both grounded in the hardship discharge provisions of the new Act. First 
it was argued that 11 U.S.C. § 1328(b) empowers the court to grant the 
debtor a hardship discharge if, due to circumstances beyond the debtor’s 
control, he is unable to complete payments under the plan.2°° In 
Iacovoni, the court pointed out that this hardship discharge provision 
would have no purpose if a Chapter 13 debtor could propose a no- 
payment plan, since the debtor could then never fail to make the pay- 
ment. This argument is undercut somewhat by the fact that while 11 
U.S.C. § 1328(b) is necessary for zero payment plans, it may nonetheless 
remain critical for those debtors who voluntarily propose plans paying 
more.2°! 

The second and more persuasive argument based upon the hardship 
discharge provision turns on the fact that debts non-dischargeable in 
Chapter 7 are also non-dischargeable under 11 U.S.C. § 1328(c).2°2 These 
same debts are dischargeable under Chapter 13, if and when a debtor 
completes his or her plan. Because of this, the debtor who tries to make 
some repayment to his unsecured creditors on debts that are otherwise 





198 In re lacovoni, 2 Bankr. at 262. Recognizing this fact, but refusing to be troubled by 
it, the court in In re Koerperich, 5 Bankr. 752 (Bankr. D. Nev. 1980), upheld a zero-payment 
plan with the observation that: ‘‘a debtor who files a zero-payment plan has completed the 
single ‘payments under the plan’ and is accordingly eligible for a discharge. . . .”’ 5 Bankr. 
at 757. 

199 “‘A discharge granted under subsection (b) . . . discharges the debtor from all 
unsecured debts provided for by the plan or disallowed under Section 502 of this title, ex- 
cept any debt . . . of a kind specified in Section 523(a) of this title.’’ 11 U.S.C. § 1328(c). 

200 11 U.S.C. § 1328(b) provides: ‘‘At any time after confirmation of the plan, and after 
notice of the hearing, the court may grant the discharge of the debtor who has not completed 
payment under the plan only if— 

(1) the debtor’s failure to complete such payments is due to circumstances for 

which the debtor should not justly be held accountable. . . .”’ 

201 In re Iacovoni, 2 Bankr. at 262. See In re Campbell, 3 Bankr. 57, 59 (Bankr. S.D. 

. 1980) for a particularly concise analysis of this matter. 

202 In re lacovoni, 2 Bankr. at 262. 
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non-dischargeable under Chapter 7, and fails through no fault of his own, 
receives a far less generous discharge than does the debtor who refuses to 
attempt any repayment in the first instance. This glaring inequality has 
caused several courts to refuse to confirm zero payment plans on the 
basis that they were lacking in good faith. Since bankruptcy courts are 
essentially equitable in nature, the premium that this approach places on 
the debtor’s attitude is neither improper nor surprising.?°3 

Legislative history is extensively cited in Iacovoni to support the no- 
tion that Congress intended to forbid the confirmation of zero or nominal 
payment plans under the Bankruptcy Code.2°* The Senate Report is 
sanguine about the repayment prospects of creditors under Chapter 13, 
and contains one comment which appears to expressly prohibit zero pay- 
ment plans. 


The new Chapter 13 will permit almost any individual with regular income 
to propose and have approved a reasonable plan for debt repayment based 
on that individual’s exact circumstances. As in current law, 100% repay- 
ment plans will be encouraged by the limitation on availability of a subse- 
quent discharge in Section 727(a)(8). This kind of plan has provided a great 
self-satisfaction and pride to those debtors who have completed them and at 
the same time, affect a maximum return to creditors. The limitation of § 
727(a)(8) . . . is also necessary to prevent Chapter 13 plans from turning into 
mere offers of composition plans under which payments would equal only 
the non-exempt assets of the debtor.?°5 


Courts following Iacovoni have made extensive use of these and similar 
statements from the legislative history of the Bankruptcy Code.2°* 

An additional argument advanced by the Iacovoni court and an- 
chored in the legislative history is based on the deletion from Chapter 13 
of a provision requiring creditor approval of the proposed plan. The court 
felt this retraction would leave the code ‘‘out of balance’’ unless the 
creditors’ interest could be protected by requiring some payment by the 
debtor. Considering the general thrust of the code’s legislative history, 
this argument appears to have considerable merit.2°7 





203 See In re Cook, 3 Bankr. 480 (Bankr. S.D. W. Va. 1980), wherein the court, in refus- 
ing to confirm a zero payment plan, analyzed the issue of the debtor’s attitude in the follow- 
ing manner: 

[Ljet me be not too subtle in suggesting that the process progresses toward 

answering the question ‘‘how much can I pay?”’ rather than starting out trying to 

determine ‘‘how little can I get by with paying? . . . It may be that a debtor whose 
preoccupation in determining the least that the court will accept is approaching 

Chapter 13 relief from the wrong direction. Id. at 485-86. 

204 In re lacovoni, 2 Bankr. at 263-67. 

205 In re lacovoni, 2 Bankr. at 267. 

206 See also In re Hurd, 6 Bankr. 329 (Bankr. N.D. Ind. 1980); In re Hobday, 4 Bankr. 
417 (Bankr. N.D. Ohio 1980); In re Hurd, 4 Bankr. 551 (Bankr. W.D. Mich. 1980); In re Mon- 
tano, 4 Bankr. 535 (Bankr. D.C. 1980). 

207 In support of its contention, the Iacovoni court quotes the House Debates for this 
statement: ‘‘[I]f the debtor makes an effort to repay his creditors, the creditors should not be 
able to say that the plan does not propose to pay enough or that it does not do other things 
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The final argument advanced by the Iacovoni court was based upon 
budgetary considerations, or ‘‘administrative necessities.’’2°* Under 
Chapter 13, a private trustee receives his compensation for examining the 
debtor and advising the court by taking a percentage of the payment 
made to creditors under the plan pursuant to 11 U.S.C. § 326(b). Zero 
payment plans would deny these trustees compensation and would 
threaten the workability of the system.2°* A debtor who takes advantage 
of the system by filing under Chapter 13, and yet who undercuts it by 
proposing a zero payment plan, is therefore deemed to be acting in bad 
faith.21° 

Iacovoni does not exhaust the arguments against zero or nominal 
payment plans under Chapter 13. The automatic stay provision of 11 
U.S.C. § 1301 further evidences the Congressional intent to have debtors 
pay their unsecured creditors under approved plans. The automatic stay 
against collection from co-debtors on consumer debts is effective only to 
the extent that the principle debtor’s Chapter 13 plan proposed to pay 
these debts.211 This situation has been viewed, perhaps properly, as en- 
couraging repayment by the principle debtor.?12 The possibility remains 
that obdurate debtors will propose zero payment plans anyway, thereby 
allowing the weight of their obligations to fall upon their co-debtors. Fur- 
ther, it is reasonable to assume, particularly in regard to consumer debts, 
that many co-debtors will be little better off than their principals. The 
confirmation of zero payment plans in such instances may have the effect 
of increasing consumer bankruptcy, as co-debtors themselves turn to the 
courts for relief. Arguably, such an attempt to shift the burden to a co- 
debtor would not comply with the ‘‘good faith’’ requirement in Chapter 
13. 


Several courts have refused to confirm zero or nominal payment 
plans involving debts that were non-dischargeable under Chapter 7.213 
Although Chapter 13 does allow the discharge of certain debts that are 





that the creditors want.’’ 2 Bankr. at 265 (quoting 123 Conc. Rec. H11690-692, H11696-710, 
IV-12 (daily ed. Oct. 27, 1977)). Considering this expression of legislative intent, it is 
argued that the court must assume the office of policing the debtor’s effort. Accord In re 
Beaver, 2 Bankr. 337 (Bankr. S.D. Cal. 1929). 

208 In re Iacovoni, 2 Bankr. at 268. 

209 This argument was branded ‘‘de minimus’”’ in In re Terry, 3 Bankr. 63 (Bankr. W.D. 
Ark. 1980), rev’d. on other grounds, 630 F.2d 634 (8th Cir. 1980). It was also employed by 
the trustee in In re Harlan, 3 Bankr. 597 (Bankr. D. Neb. 1980), which nonetheless con- 
firmed the debtor’s zero payment plan. 

210 In re Iacovoni, 2 Bankr. at 268. 

211 11 U.S.C. § 1301(c)(2) (Supp. IV 1981). 

212 The fact that the automatic stay against collection from co-debtors on consumer 
debts is operative only to the extent that the plan proposes to pay the claim, will probably 
have the salutary effect of encouraging 100% payment plans by debtors who are capable of 
carrying out such plans and will limit the use of composition plans to debtors who cannot 
pay in full and maintain decent living standards for themselves and their families. 

213 Cf. In re Patterson, 4 Bankr. 239 (Bankr. C.D. Cal. 1980); In re Cole, 3 Bankr. 346 
(Bankr. S.D. W. Va. 1980); In re Bloom, 3 Bankr. 467 (Bankr. C.D. Cal. 1980); In re Marlow, 
3 Bankr. 305 (Bankr. N.D. Ill. 1980). 
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non-dischargeable under Chapter 7, these courts have contended that the 
use of Chapter 13 for the sole purpose of escaping these debts is not only 
in bad faith, but is also an attempt to make the court a party to the ir- 
responsible, or even fraudulent, behavior of the debtor.?"4 

Still unresolved is the question of how much is enough. The Iaco- 
voni court approaches this question from several directions, before settl- 
ing on its oft-cited,215 yet inexact, mandate that good faith requires an 
‘effort to make meaningful payments to holders of unsecured claims.’’21® 
The court settled on 70% based on 11 U.S.C. § 727(a)(9), as an upper 
limit allowing that ‘‘good faith’’ would require no more. The minimum 
percentage is still in question and varies with the court and facts at issue. 
The Iacovoni court relied on 11 U.S.C. § 1325(a)(4) (which requires ‘‘not 
less than’’) to establish a minimum. However, it viewed this language as 
a mere attempt to avoid certain construction problems, and rejected it as 
a lower threshold, finding under most cases, that this section should be 
read to require more than a creditor would receive under Chapter 7. The 
court noted that the ‘‘best effort’’ requirement is absent from Chapter 13, 
although, it appears in tandem with ‘‘good faith’’ in 11 U.S.C. § 727. The 
conclusion was that, although less than a ‘‘best effort’’ is therefore 
acceptable in Chapter 13, the effort given must be tempered by requiring 
that the debtor make meaningful payments to holders of unsecured 
claims.’’217 





214 See In re Bloom, 3 Bankr. 476 (Bankr. C.D. Cal. 1980), in which the court stated: 

It is obvious debtors all over the country are seeking to use Chapter 13 as a way of 

avoiding . . . limitations upon the Chapter 7 discharge. In cases where the debtor 

would be denied his discharge for some wrongful conduct or would be denied his 

discharge as a ‘‘repeater’’ debtor or if there is a substantial likelihood that one or 

more debts might be excepted from the discharge under Chapter 7, the debtors are 

now proposing to evade these limitations by making only an ‘‘illusory’’ payment 

to creditors. It is my opinion that a bankruptcy case does not become a Chapter 13 

case merely by calling it a Chapter 13 case. If its real motive or purpose is to obtain 

discharge of the debts without a reasonable and substantial payment to the 

creditors, and if the true purpose of attaching a label of ‘‘Chapter 13’’ is to evade 

the discharge limitations in a Chapter 7 case, the courts will recognize the case for 

what it is, an illusion. I therefore find that the illusory Chapter 13 plan is not in 

good faith. (Emphasis added.) 

218 Id. at 471-72. Cf. In re Henry, 4 Bankr. 210 (Bankr. N.D. Tenn. 1980); In re Marlow, 
3 Bankr. 305 (Bankr. N.D. Ill. 1980); In re Beaver, 2 Bankr. 337 (Bankr. S.D. Cal. 1980). 

216 In re Iacovoni, 2 Bankr. at 267. The court, in Iacovoni, first noted that 11 U.S.C. 
§ 727(a)(9) provides for a discharge under Chapter 7 within 6 years of a discharge under 
Chapter 13 only if: 1) at least 70% of allowed unsecured claims have been paid; 2) the plan 
was proposed in good faith, and 3) the plan also represented the debtor’s best effort. The 
Iacovoni court found this to be an obvious attempt by Congress to encourage higher repay- 
ment plans. ° 

217 Id. at 267. By necessity, such a good faith effort must be interpreted equitably and 
flexibly. The following factors may be considered in determining whether a good faith effort 
to make meaningful payments to holders of unsecured claims has been made: 

1. The budget of the debtor i.e., how much the debtor can feasibly pay. 

2. The future income and payment prospects of the debtor. 
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E. CHAPTER 13 AND HIGHER EDUCATION LOANS 


The legislative process resulting in a Chapter 13 discharge of student 
loans is worth noting. H.R. 6 was introduced at the first session of the 
95th Congress, on January 4, 1977. Section 523(a) of that bill did not ex- 
cept student loans from discharge and excepted from discharge in a com- 
pleted Chapter 13 only long-term debts. Where discharge was given to 
Chapter 13 debtors who could not complete their plans, long-term debts 
and non-dischargeable debts described by Section 523(a) survive.?1® 
Another version introduced in the same Congress also included student 
loans in the discharge, but it limited the discharge of a completed 
Chapter 13 by excepting long-term debts and alimony and child support 
obligations under Section 523(a)(5).21° The Senate version (S. 2266) also 
introduced in 1977, included student loans among the debts surviving 
discharge, but only alimony and long-term debts were to survive the 
discharge with a successful Chapter 13 plan.?2° The February 1978 ver- 
sion of H.R. 8200, in 523(a)(8), included educational loans as non- 
dischargeable debts, but limited the Chapter 13 discharge to long-term 
debts and alimony and child support.2?1 

Judge Babitt’s reading of the above is instructive. 


From all this, the conclusion is irresistible that Congress wrote as it did with 
full knowledge of the import of non-dischargeable debts in a liquidation, 


and of what Chapter 13 should be from the standpoint of the debtor’s fresh 
start. As a matter of policy, Congress did not see fit to grant special dispen- 
sation to student loans where a debtor had completed the terms of his plan. 
From the broad range of debts otherwise surviving the discharge, only 
alimony survives. This was no inadvertance, for Congress, in Chapter 13, 
may have said to have truly served . . . as the index for Lord Acton’s com- 
ment that the treatment of the unfortunate is the critical test for any social 





3. The dollar amount of debts outstanding, and the proposed percentage of pay- 
ment. 
4. The nature of the debts sought to be discharged, specifically to what extent 
the debtor is invoking advantage of the broader Chapter 13 discharge which may 
carry with it concomitant obligations of repayment effort. (footnotes omitted). 
218 In re Yee and In re Coye, 3 COLLIER BANkKR. Cas. 2D (MB) 388, 392. (Bankr. E.D.N.Y. 
1980). 
219 Td. at 390. 
220 Id. 
221 Id. at 392. The Yee court cited the Congressional history and stated: 
Persuaded of the superiority from every point of view of encouraging debtors to 
pay their debts, where possible, Congress set out to eliminate the obstacles which 
it believed the prior statute had placed in the way of the fullest utilization of 
Chapter 13. Congress believed that most people, given the opportunity, wanted to 
pay off their obligations, rather than otherwise. Thus, Congressman Edwards, in 
explaining the proposed legislation on the floor of Congress, stated that the House 
Judiciary Committee has found that most of these people truly want to repay their 
debts. 123 Conc. REc. 11,669 (daily ed. Oct. 27, 1977). 
Id. at 394. 
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order. The presumption that Congress deliberately eschewed special 
tenderness for student loans is strongest when Congress has enacted a com- 
prehensive legislative scheme.??? 


The majority of cases regarding higher education loans have resulted 
in denial of confirmation of the Chapter 13 plan for various reasons, in- 
cluding the debtor’s lack of good faith, failure to exert a best effort, use of 
Chapter 13 to avoid payment of an otherwise non-dischargeable debt, 
failure to make a meaningful repayment, payment of a de minimus por- 
tion of the unsecured debt, and abuse of the liberal discharge provisions 
of Chapter 13 (in contrast to those of Chapter 7.) As has been stated, 
much of the judicial disagreement emanates from the lack of a definition 
of ‘‘good faith,’’ and failure to provide specific guidance to the bank- 
ruptcy judges as to the amount of discretion they have in interpreting 
Chapter 13. 

In Scher, Judge Babitt states unequivocally that it is not the province 
of the courts to look beyond the specific statutory exceptions in denying 
confirmation. Bothered by the perceived judicial misuse of Chapter 13 
denials, Judge Babitt stressed that decisions grounded upon alleged lack 
of ‘‘good faith’’ were beyond judicial discretion.?23 

The majority view is best articulated in a lengthy opinion by Judge 
Cecelia Goetz in the case of In re Yee, and In re Coye. The Chapter 13 
plans proposed by both debtors, would have resulted in the discharge of 
substantial education obligations after payment of token amounts to 
creditors. Mr. Yee’s plan provided for the payment of approximately 7% 
of the total amount owed, including his student loan. Ms. Coye’s plan 
gave her creditors less than 2% of her outstanding debt. Both debtors 
were employed and both received college and advanced graduate 
degrees. Mr. Yee earned $16,886, was 37 years old, had no dependents 
and owed $2,583.62 in student loans. He had no other assets, and were 
his estate liquidated, his creditors would receive nothing. Under the 
Chapter 13 plan submitted for confirmation, Mr. Yee would pay the 
Chapter 13 trustee $30 per month for 36 months, for a total of $1,020, or 
less than half what he owed on his student loan.??4 

Ms. Coye filed her petition promptly upon deciding to discontinue 
her education, even before the 9 month period prior to the first bill being 
sent for repayment of her educational loans, which totaled $11,200. Ms. 
Coye’s estate was also considered a ‘‘no asset’’ and her creditors would 
have received nothing in liquidation.??5 

The court in Yee, stated that a central issue was whether the 
Bankruptcy Code confers authority to deny confirmation to a Chapter 13 
plan which proposed minimal, or token payments to creditors, and 





222 In re Scher, 12 Bankr. 258, 266 (Bankr. S.D.N.Y. 1981) (citations omitted). 
223 Id. at 266. 


224 In re Yee, 3 COLLIER BANKR. Cas. 2D (MB) 388, 390-92 (Bankr. E.D. N.Y. 1980). 
225 Id. at 391-92. 
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which would result in a discharge of student loans of substantial 
magnitude.226 Judge Goetz reasoned that this was a matter of statutory 
construction. In explaining the rationale to be used in denying confirma- 
tion, Judge Goetz stated that when the simple meaning of the statute pro- 
duces an unreasonable result ‘‘plainly at variance with the policy of 
legislation as a whole,’’ then the courts have ‘‘followed the purpose, 
rather than the literal words.’’227 

After reviewing the legislative history, the court quoted District 
Court Judge William A. Ingram, sitting in the Northern District of Califor- 
nia, who had concluded ‘‘that Congress viewed Chapter 13 as an alter- 
native to straight bankruptcy only when the debtor could reasonably 
have been expected to be able to pay his debts in full or in substantial 
part.’’228 Judge Goetz noted that while Congress may have legislated with 
the expectation that most Chapter 13 plans would provide for repayment 
in full, or in large measure, of the outstanding debts, it fixed no 
minimum, either percentage or in absolute terms, respecting the size of 
the payments to be made in a Chapter 13 plan. While certain conditions 
are imposed, they can be satisfied in many cases by nominal or even zero 
payments.?29 

The differences in results to the debtor between Chapters 7 and 13 
are enormous. Chapter 7 discharge does not release a debtor from all 
outstanding obligations, and contains eight other exceptions beside that 


created for student loans. However, a Chapter 13 discharge is different: 
only if a debtor fails to complete his payment under his plan, but never- 
theless, is allowed a discharge, is such discharge subject to the same ex- 
ceptions as in Chapter 7.23° The court concluded: 


Debtors have seen in Chapter 13 an opportunity at little cost to escape 
burdensome obligations from which straight bankruptcy would not free 
them. Persons owing large debts for student loans, or other obligations, not 
dischargeable in ordinary bankruptcy, are filing plans which are intended to 
result in the discharge of these debts in exchange for minimal or token 
payments to their creditors. They want the benefits Congress intended for 
debtors trying to pay their bills, but without the burden of payment.?1 


Judge Goetz observed that some bankruptcy courts have taken the 
position that if a plan satisfies the specific requirements of the Code, if 
creditors receive more than they would in liquidation, bankruptcy courts 





226 Id. at 396. s 

227 Id. at 392, quoting United States v. American Trucking Assoc., 310 U.S. 534, 542 
(1940). 

228 Id. at 398. 

229 Id. at 395. 

230 Id. at 392, See 11 U.S.C. § 727(a)(8) app. (1976), barring a Chapter 7 debtor, who 
receives a discharge from obtaining another for six years in contrast to Chapter 13, for which 
the same bar does not exist and for which discharge cannot be denied for misconduct. 

231 Id. at 395 (quoting In re Burrell, 6 BANKR. Cr. Dec. (CRR) 900, 902, (Bankr. N.D. 
Cal. 1980)). See also Id. at 399 n.16, for additional citations. 
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have no alternative but to confirm, and to do otherwise would be judicial 
legislation. However, the court in Yee noted a greater number of 
bankruptcy courts had found in the requirement for a filing something 
they deemed at odds with the legislative intention. Summarizing the 
finding of these cases, Judge Goetz stated: 


In their view, the necessity for finding ‘‘good faith’’ authorizes searching 
and scrutiny of all aspects of a plan and its rejection where zero or nominal 
payments are proposed, particularly where otherwise nondischargeable 
debts are alleged to be present. In a series of closely reasoned and persuasive 
opinions, bankruptcy courts throughout the country have reached the con- 
clusion that Congress intended by the requirement that bankruptcy courts 
find ‘‘good faith’’ to rely upon the common sense in the perception of justice 
and equity in the Federal courts to assure the fair administration of the new 
Chapter 13.232 


And further: 


Only if the bankruptcy courts are given a discretionery role to play in deter- 
mining under what circumstances a debtor may claim the benefits of 
Chapter 13 is Chapter 13 reconcilable with Chapter 7. No rational legislative 
policy would totally bar student loans from discharge in straight bank- 
ruptcy but permit their avoidance automatically upon payment of a pit- 
tance to creditors. The difference in treatment between student loans in 
Chapter 7 and Chapter 13 is defensible only if the Chapter 13 plan either 


calls for payment of all debts in full, as Congress thought most plans would 
do, or if it calls for less than full payment, that a Court determine that in 
light of the surrounding circumstances, including the substantiality of the 
payments made, that it merits confirmation, nevertheless.233 


In Yee, the court found that the construction which best carries out the 
legislative intent is one which directs the bankruptcy court to assess the 
good faith of a Chapter 13 plan, and the authority to deny confirmation to 
a plan which has as a principal objective the discharge of student loans. 

In applying that standard to Mr. Yee and Ms. Coye, the court held 
that neither plan was filed in good faith: ‘“These Chapter 13 plans have as 
their objective, not their payment of debts, but the discharge of student 
loans; they represent an abuse of the provisions, purpose and spirit of 
Chapter 13. Accordingly, they lack good faith and cannot be confirmed 
because they do not satisfy 1326(a)(3).’’234 

The New York State Higher Education Services Corporation urged 
denial of confirmation of Ms. Coye’s plan on the grounds that because its 
debt was nondischargeable, it would receive more in straight bankruptcy 





232 Id. at 396 (emphasis added) (citation omitted). 

233 Id. (emphasis added). 

234 Id. at 401-02. See also In re Jenkins, 6 BANKR. CT. Dec. (CRR) 378 (Bankr. D. Colo. 
1980); In re McMinn, 6 BANkR. Cr. Dec. (CRR) 297 (Bankr. Kan. 1980); In re Lucas, 6 BANKR. 
Cr. Dec (CCR) (Bankr. $.D. Cal. 1980). 
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than she proposed to pay. Therefore, the state argued her plan did not 
satisfy § 1325(a)(4), which requires the value of the property to be not 
less than the amount that would be paid upon liquidation. Judge Goetz, 
after reviewing the pertinent case law, concluded: ‘‘It is irrelevant that 
the creditor, because a debt is nondischargeable, might ultimately 
receive more money from the debtor. Consequently, in so far as the New 
York State Higher Education Services Corporation opposes Ms. Coye’s 
plan on the grounds that it does not satisfy § 1325(a)(4), that argument is 
rejected.’’235 

The decisions in Yee and Iacovoni are repeatedly cited as justifica- 
tion for the propositions that (a) bankruptcy courts have jurisdiction to 
review a plan to determine if it meets the standard of good faith 
(whatever that may be); and, (b) that a plan which offers de minimus pay- 
ment can—on its fact—be determined to be lacking in ‘‘good faith’’ and 
be deemed an abuse of the purposes for which Chapter 13 was intended. 

Other cases which have followed the reasoning include In re 
Marsh,?3¢ where the bankruptcy court in Rhode Island refused to confirm 
a plan where the total unsecured indebtedness of the Marsh’s was 
$6,744.52, of which $4,489.42 were educational loans. Their plan called 
for 36 monthly payments of $45.00, with unsecured creditors to receive 
25% of their claims. The court found that because two-thirds of the 
unsecured debts would be nondischargeable in Chapter 7, that a 25% 
dividend paid to unsecured creditors was not proposed in good faith. 

Similarly, confirmation was denied a debtor whose only unsecured 
debts were student loans totaling $10,250 owed to Indiana University. In 
fact, in In re Johnson,?37 the student debt was the only debt listed on the 
petition, and the payment to the University represented a 39% dividend 
on the loan principal, exclusive of interest. Citing In re Yee, the court 
conceded that it had virtually no role to play in a straight bankruptcy or 
liquidation under Chapter 7, but did have substantial discretion to exer- 
cise in approving the confirmation of a Chapter 13 plan. In finding that 
the plan was not proposed in good faith, the court in Johnson stated as 
follows: 


This Court does not mean to say, however, that a debtor’s use of the liberal 
discharge provisions of Chapter 13 is per se bad faith, but it may be bad faith 
to utilize these provisions without a corresponding attempt to repay 
creditors a meaningful (or substantial) amount. To allow confirmation of 
debtor’s plan would, in effect, sanction an abuse of the provisions, purposes 
and spirit of Chapter 13.238 


Ironically, the court noted that the debtor’s proposed payment was 





235 In re Yee at 399. 

236 11 Bankr. 514 (Bankr. D. R.I. 1981). 

237 In re Johnson, 17 Bankr. 79 (Bankr. S.D. Ind. 1981). 
238 Td. at 80 (citations omitted). 
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$41.00 more than the monthly payment on the student loan itself, and 
wondered if the debtor were able to pay more under the plan for three 
years, why he could not continue to pay off the loan in full.239 The court 
in Johnson raised an interesting policy issue not addressed in other 
educational loan cases. 


Given the nature of the debt, public policy should demand that the plan not 
be confirmed. Student loans serve an important and useful purpose. If a 
debtor fails to repay a student loan, a loan used to better oneself through 
higher education, such action by the debtor diminishes the amount that 
others may borrow.?4° 


Those courts that deny confirmation of plans zealously guard their 
prerogative to interpret the statute in favor of a public policy that 
prevents perceived abuses, and which shows a heightened and special 
respect and attentiveness for the uniqueness of higher education loans. 

Other cases have focused on the issues of de minimus payment plans 
as grounds for denial of confirmation and application of the ‘‘best effort’ 
test as a determinant of ‘‘good faith.’’ The case of In re Desimone,?*! 
presents a unique factual situation. Mr. Desimone had obtained a 
discharge under the prior Bankruptcy Act one year before filing a Chapter 
13 petition. In the previous proceeding, the debtor’s student loan obliga- 
tions of over $23,000 were accepted for discharge. The debtor proposed 
to pay unsecured creditors under the plan $107 a month for 36 months, 
resulting in a payment of approximately 112% of the listed unsecured 
debts.242 

In Desimone, New York University and the State Education Services 
Corporation proferred the following arguments against confirmation of 
the plan: (1) Congress never intended that debts, which are non- 
dischargeable under § 523(a) of the Code, be dischargeable under 
Chapter 13; (2) the debtor’s plan was not proposed in good faith; (3) the 
debtor will be unable to comply with the payment terms of the plan; (4) 
the court should require that educational loans be treated as long-term 
debts and, hence, nondischargeable; and, (5) the proposed plan did not 
satisfy the confirmation standard of § 1325(a)(4) because the value of the 
property to be distributed under the plan was less than the amount that 
would be paid on such claim if the debtor’s assets were liquidated under 
Chapter 7. The Chapter 13 trustee asserted that a 1% payment plan to 
unsecured creditors in full satisfaction of their claims, which would 
otherwise be nondischargeable under § 523(a)(8), is not within the good 
faith standard of § 1325(a)(3); the proposed plan did not satisfy the ‘‘best 





Id. at 81. 

Id (emphasis added). 

In re Desimone, 2 COLLIER BANKR. Cas 2D (MB) 1060 (Bankr. S.D.N.Y. 1980). 
2 Id. at 1062. 
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interest’’ test of § 1325(a)(4); and, finally, the debtor would not be able to 
make all the payments under the plan.?*3 

The court, after reviewing the legislative history, and relying on a 
case in the same jurisdiction, In re Seman, then rejected the plan due to 
the minimal payments: ‘‘The one and one-half percent payments under 
the proposed plan are de minimus and insulting to the student loan 
creditors and are tantamount to the zero plans generally rejected by the 
courts.’’244 

The court goes cut of its way in the case of In re Seman to 
distinguish the ‘‘good faith’’ and ‘‘best effort’’ concepts, stating that they 
should not be equated, especially since ‘‘best effort’? was not expressed 
as a standard for confirmation. Noting that a zero plan was not consistent 
with the statutory design for ‘‘meaningful’’ payment, the court stated 
that ‘‘while a quantitative analysis is not appropriate in determining 
good faith, such analysis is germane to the question as to whether mean- 
ingful repayment is offered to escape the dismissal or conversion of a 
Chapter 13 plan for cause.’’245 

The case of In re Schongalla,2** speaks to the issue of ‘‘best effort’’ as 
an additional component to the ‘‘good faith’’ test. In Schongalla, the 
debtors offered a plan of $25 payments per month for twelve months in 
settlement of over $20,000 of unsecured claims. The debtors arranged 
their plan into six classes of claims, class 4 being owed to a bank for an 
educational loan. The financial statement revealed that the debtor’s in- 
come would exceed their expenses by $155 per month. One question 
presented was whether a plan which proposed 100% payment to one 
class of unsecured creditors and 1.44% to the other classes of unsecured 
creditors was discriminatory, and not proposed in good faith. 

The court in Schongalla recognized the split in judicial opinion con- 
cerning the good faith requirement, and denied confirmation on grounds, 
inter alia, of the debtor’s lack of ‘‘good faith’’ and ‘‘best efforts.’’247 The 
court reasoned that the split of opinions resulted from the fact that § 
1325(a)(3) does not define good faith, and § 1325(a)(4) requires payments 
of not less than would be received under Chapter 7. The latter results in 
individuals with no assets trying to find a mode to file under Chapter 13 





243 Id. 

244 Id. at 1063 (citing In re Selman, BANkR. L. Rep. (CCH) ¢ 67,455 (Bankr. S.D.N.Y. 
1980), in which the court held that the proposed plan should be rejected for cause, pursuant 
to 11 U.S.C. § 1307(c), because a repayment of $360 toward a $23,370.05 nondischargeable 
indebtedness previously listed in the petition filed under the former Bankruptcy Act was 
contrary to the statutory scheme of Chapter 13. The court noted that 12% payments under 
the proposed plan ‘‘are de minimus”’ and insulting to the student loan creditors and are 
tantamount to the zero plans generally rejected by the courts). 

245 In re Desimone, at 1065. See 11 U.S.C. § 1037(c) for requirements for dismissal or 
conversion. 

246 4 Bankr. 360, 362 (Bankr. D. Md. 1980). 

247 Id. at 362. 
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and propose some type of de minimus payment to classes of unsecured 
creditors. The court decided that the literal language of § 1325(a)(4) 
allows confirmation of such plans.?4# 

In Schongalla, the court reasoned that good faith alone should not be 
determinative without an inquiry into all the circumstances of each in- 
dividual case. The court was persuaded that the liberal discharge provi- 
sion of Chapter 13 was obviously an incentive for high repayment plans. 
The fact that a ‘‘best effort’’ provision is not an express requirement for 
confirmation is not controlling because effort is also important to a deter- 
mination of ‘good faith.’ The court observed that, as a reward for such 
dealings, debtors were given the ‘‘super discharge’’ provided for in Sec- 
tion 1328(a). Further, the ‘‘super discharge’’ allows debtors to take ad- 
vantage of those sections which allow them to modify and avoid certain 
liens. The result is not only a ‘super discharge,’ but an extra-fresh 
start.249 

Finally, the court determined that, in order to justify confirmation, it 
must determine that the debtor who proposes miniscule monthly 
payments to unsecured creditors does so in the utmost good faith. This 
determination is by necessity a case-by-case one, and could result in a 
finding that 1% satisfied in one situation, while 70% would not in 
another. The inquiry, the court opined, should not be structured by a 
computerized or standard definition of ‘‘best effort’’, but rather, should 
focus on the reasonableness of the debtor’s effort to deal fairly with his 
creditors. The court described those factors which may be considered in 
determining if a reasonable effort occurred: 


[t]he percentage of proposed payment to unsecured creditors; the period of 
time payment will be made under the proposed plan; the debtor’s employ- 
ment history and future prospects; the amount of unsecured claims and the 
nature thereof; whether the debtor has filed for bankruptcy in the past and 
the type of debts sought to be discharged i.e., whether the debtor has filed 
for bankruptcy in the past and the type of debts sought to be discharged i.e., 
whether the debtor is specifically invoking the privilege of the liberal 
Chapter 13 discharge provisions.?5° 


Combining all of the facts, including the excess of $155 per month, the 
debtors would have after payment, and considering the recent bank- 
ruptcy petition filed by the husband, the court concluded that the 
debtor’s proposal did not survive the ‘‘reasonable effort test and good 
faith scrutiny.”’ 

In denying confirmation, courts have also examined whether a single 
lump sum payment could be construed to violate the ‘‘good faith’’ stan- 
dard, or whether the plan should be denied confirmation because it was 





248 Id. 
249 Td. at 363. 
250 Id. 
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not ‘‘meaningful for the creditors.’’ In In re Mitruka,?51 a Chapter 13 plan 
proposed to make a single lump sum payment of 5.5% to the unsecured 
creditors, while paying secured creditors in full outside the plan. The 
amount was to be paid from a refund due the debtors from their Federal 
income tax, and to be received subsequent to the filing of the Chapter 13 
petition. 

The court struggled with the statutory language involving the word 
‘“‘payments’’ to ascertain whether the singular or the plural was ap- 
plicable, and concluded that since the Code used only the singular, that 
construction was the most logical. However, it conceded that there 
would be situations when a single lump sum payment would be 
allowable: 


While we conclude that a single lump sum payment would not per se pro- 
hibit confirmation of a Chapter 13 plan, this does not terminate our inquiry 
into whether such a plan was proposed in good faith. The fact that a single 
payment has been proposed must be looked at in conjunction with the other 
facts and circumstances surrounding the case.?52 


In examining good faith, the court in Mitruka stated: 


One should not have any difficulty in finding lack of ‘‘good faith’’ if the 
payment offered by the debtor under the plan is obviously a mere token and 
does not represent a meaningful economic benefit to creditors. For example, 
there is certainly no sincere effort to treat creditors fairly in cases where the 
payment proposed by the debtor amounts to nothing more than a disguised 
liquidation Chapter 7 case, filed only for the sole purpose of taking advant- 
age of the more liberal and broadening discharge provisions available to 
debtors under Chapter 13, § 1328(c), because the debtor is tainted and his 
general right to a discharge or the dischargeability of a specific debt would 
likely be subject to challenge under § 523 or § 727 of the Bankruptcy 
Code.253 


The court decided that there was hardly any doubt that the entire scheme 
of Chapter 13 indicated a preference for payments over an extended 
period of time, rather than a single lump sum payment, and that only a 
Chapter 13 plan, which proposed a single payment plan ‘‘which is mean- 
ingful, i.e., close to full repayment of the debts owed, not a mere pitt- 
ance, should be confirmed.’’54 Thus, the 5.5% dividend to the 
unsecured creditors paid through the single payment plan was not 
‘‘meaningful’’ and, therefore, justified a finding of lack of good faith and 
the ‘‘throwing [of] meaningless morsels to the creditors.’’255 





251 9 BANKR. Cr. Dec. (CRR) 20 (Bankr. E.D. Pa. 1982). 

252 Id. at 22 (citing, In re Ringale, 5 COLLIER BANKR. Cas. 2D (MB) 1281, 1288 (7th Cir. 
1982)). 

253 Id. at 23. 

254 Id. 

255 Id. at 24. 
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In In re Murallo,25* a proposed payment of 10% was deemed not 
reasonably substantial or meaningful, regardless of the debtor’s alleged 
lack of financial resources. Murallo, a schoolteacher without dependents 
and earning $11,726 a year, acknowledged that the sole reason for filing 
under Chapter 13 was to take advantage of the ability to discharge his 
educational loans. The court rejected the plan ‘‘because it is not a mean- 
ingful plan for creditors, and it has not been proposed in good faith in 
view of the purpose of Chapter 13 of the Bankruptcy Code.’’257 

Murallo had asserted that Congress made an educational loan 
dischargeable under Chapter 13, that he should be unchallenged in his 
right to seek that relief, and that the court should not imply a require- 
ment that he demonstrate ‘‘good faith’’ within the meaning of 11 U.S.C. 
§ 1325(a)(3). Murallo insisted that the question of good faith could be 
resolved solely by the application of a ‘‘best effort’’ standard. This stan- 
dard, the debtor asserted, was to be satisfied if the debtor’s total take- 
home income is adequate to maintain the debtor at a minimal standard of 
living, while paying to the trustee the sums required by the plan. In 
short, the debtor would have the court ‘‘disregard entirely the fact that he 
seeks a Chapter 13 arrangement solely to avail himself of the advant- 
ageous discharge provisions in reaching its determination as to his good 
faith.’’258 

The court observed that the issue to be resolved was simply whether 
a plan which proposed a 10% payment satisfied the ‘‘good faith require- 
ment’’ where the admitted purpose in its rejection of the plan was to take 
advantage of the dischargeability of educational loans. The standard ap- 
plied by the court included both the amount to be paid and the motiva- 
tion of the debtor. Judge Kreshesky stated that: 


[a] plan must be ‘meaningful’ for creditors. . . . [C]ongress was ‘relying on the 
courts to protect the integrity of this portion of the Bankruptcy Code and not 
allow it to be improperly employed.’ Nothing has appeared in reported deci- 
sions subsequently to persuade me otherwise. My understanding of the re- 
quirements of the statute, now supplemented by the conclusions of other 
bankruptcy courts, . . . leaves me to hold that where a debtor seeks relief 
under Chapter 13 admittedly to take advantage of its discharge provisions, a 
proposed payment of 10% is not reasonably substantial or meaningful, 
regardless of a debtor’s alleged lack of financial resources to propose a 
greater percentage of payment.’’259 


It is useful to examine the case of In re Ponanski,?®° in which the 
court held that whether or not debts would be nondischargeable under a 





4 Bankr. 666 (Bankr. D. Colo. 1980). 

Id. at 666. 

Id. at 667. 

Id. at 669 (emphasis added). 

11 Bankr. 661, 662 (Bankr. D. R.I. 1981). 
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Chapter 7 proceeding is a substantial factor in determining the debtor’s 
good faith. The court reasoned that since more than half of the debts 
sought to be discharged consisted of education loans, which would be 
excluded from the Chapter 7 discharge, and the debtor proposed to pay 
creditors less than 25% of their claims, payment was not proposed ‘‘in 
good faith’’ as a prerequisite to discharge of debts for education loans. 
Therefore, the debtor must submit for approval a Chapter 13 plan which 
satisfied the court that the plan had been proposed in good faith. The 
court, citing Collier, reasoned that ‘‘the basic inquiry should be whether 
or not under the circumstances of the case there has been an abuse of the 
provisions, purpose or spirit of [the Chapter.]’’2*1 

Recognizing that disagreement had arisen amongst the various 
bankruptcy courts, Judge Votalato acknowledged the conflict which has 
developed among courts which had been presented with the question of 
whether these types of debts ought to be discharged, and whether the 
amounts provided for by a Chapter 13 plan are relevant factors to be con- 
sidered in determining if the plan should be confirmed. He concluded 
that these are relevant factors to determine confirmation. The judge 
noted: 


In the present case, more than half of the debts sought to be discharged con- 
sist of education loans which would be excluded from a Chapter 7 
discharge, and the debtor proposes to pay creditors less than one-fourth of 
their claims. On the facts, as presented, the court cannot find the proposed 
payments represent ‘‘good faith’’ within the meaning of § 1325(a)(3).262 


Thus, in finding that educational loans otherwise not dischargeable 
should be considered in determining confirmation, courts have gone full 
circle from the position of Judge Babitt, who felt that confirmation was 
limited to circumscribed facts and that the discretion of judges was 
similarly limited. 

Finally, it is necessary to examine the few cases dealing with higher 
education debt which have confirmed plans despite the objection of lend- 
ing authorities in educational institutions. The most exhaustive and 
lengthy opinion in this matter comes from the previously discussed case, 
In re Scher.263 Judge Babitt concluded that Chapter 13 plans need make 
no provisions to pay unsecured creditors anything. Further, a plan offer- 
ing minimal payments to the unsecured creditors, the bulk of whom held 
student loans, would be confirmed, over the creditor’s objections, that 
the plans had not been proposed in ‘‘good faith’’ because of the amounts 
promised, that the repayment scheme envisioned was minimal in amount 





261 Td. at 662, 9 COLLIER, COLLIER ON BANKRUPTCY, § 9.20 at 319 (14th ed. 1978). 

262 Id. at 663. Contra In re Thorson, 6 Bankr. 678 (Bankr. S.D. 1980); In re Terry, 3 
Bankr. 63 (Bankr. W.D. Ark. 1980), rev’d on other grounds, 630 F.2d 634 (8th Cir. 1980). 

263 12 Bankr. 258, 258 (Bankr. S.D.N.Y. 1981). 
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measured against the outstanding debt and that the plans were not feasi- 
ble nor likely to be completed.?®4 

The case of In re Syrus2®5 held that the debtor’s plan which provided 
for substantial and meaningful payment of debts was thus filed in ‘‘good 
faith’’ as required under the Code, and could be confirmed notwithstand- 
ing that the debts on educational loans would be nondischargeable in the 
Chapter 7 proceeding. The plan at issue called for payout of $140 per 
month for 46 months for which an extension had been granted. All 
secured creditors were to be paid first in full: unsecured creditors, in- 
cluding Emporium State University who was owed $1,015, were to be 
paid at the rate of 70% of their claims. 

After finding good faith, the court in Syrus dealt with the 
University’s second argument; i.e., that the plan did not comply with 
Section 1325(a)(4) in that the University would be paid more than 70% in 
the Chapter 7 proceeding. Therefore, the University argued, a plan pro- 
posing to pay 40% of their claim would not distribute as much as they 
‘would be paid in such claim if the estate of the debtor were liquidated 
under Chapter 7.’’2®* The court in rejecting this argument reasoned that 
the overwhelming weight of authority does not read 11 U.S.C. § 
1325(a)(4) to include the unliquidated value of a nondischargeable debt 
in the ‘‘amount that would be paid’’ under Chapter 7. It stated: ‘‘As a 
practical matter, courts cannot evaluate the value of a nondischargeable 
debt, because nondischargeability does not insure 100% payment. Non- 
dischargeability only insures the continued right to pursue collection of 
the debt. The extent of collectibility and the offsetting cost of collection 
cannot be estimated by the courts.’’26”7 The court in Syrus believed that 
the amount that would be paid meant the amount that would actually be 
distributed out of the assets that were in the estate at the time the petition 
was filed. It stated, ‘‘in other words, the ‘amount that would be paid’ is 
the liquidation value of all non-exempt minus the Chapter 7 administra- 
tive expenses.’’268 

The court in Syrus quoted a statement of Joe Lee, United States 
Bankruptcy Judge for the Eastern District for Kentucky, who had written 
in an article that: ‘‘A nondischargeable debt, such as a debt for embezzle- 
ment, for money obtained by fraud, for willful or malicious injury to the 
person or property of another, for a fine or an educational loan, can be 





264 Id. at 280. This opinion is followed by an Appendix of Relevant Decisions four 
pages long and separating the cases into those Chapter 13 plans and dischargeable debts, 
Chapter 13 minimal or no payment plans for unsecured creditors each separated by those 
confirmed and not confirmed. This Appendix is most useful for anyone wanting an accessi- 
ble and comprehensive summary of the existing case law. It is perhaps the most readable 
part of the Scher decision and summarizes forty-one cases. 

265 12 Bankr. 605 (Bankr. D. Kan. 1981). 

266 Id. at 606. 

267 Id. at 607 (emphasis added). 

268 Jd. and cases cited therein. 
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compromised in the same manner as other unsecured debts. . . .’’?6° The 
court feld that it was following the ‘‘overwhelming weight of authority in 
holding that the unliquidated value of a legal right to sue on a nondis- 
chargeable debt is not included in the ‘amount that would be paid’ under 
Chapter 7 within the meaning of Section 1325(a)(4).’’?7° Accordingly, 
confirmation was granted. 

Finally, the case of In re Lambert?71 provides by now familiar facts. 
Ms. Lambert filed a petition which listed a mortgage debt of $22,906, and 
unsecured debts of $5,001. The plan proposed to pay 100% to the 
secured creditors and 26% to the unsecured creditors over a period of 
three years. In view of the debtor’s tight budget, greater payback was not 
deemed feasible. St. John’s University was the holder of a $3,000 ‘‘open 
end’’ promissory note made by the debtor in exchange for advances by 
the University under the National Direct Student Loan Program. As of 
October 1980, the University’s claim totaled $3,218.37, including in- 
terest: thus, St. John’s argued that its claim was 12% of the total debt and 
65% of the unsecured debt. 

The University asserted that the petition had not been proposed in 
good faith within § 1325(a)(3) because the payment to the educational 
lender was inadequate and the debtor’s primary motivation for filing the 
13 was to circumvent the nondischargeable provisions of § 523(a)(8). 
Further, St. John’s argued that a strong Congressional policy against 
discharging educational loans was incorporated in the Bankruptcy Code 
and that Chapter 13 was not intended to reduce and discharge such 
loans.272 

The Lambert court, in confirming the plan, acknowledged that the 
consensus among those who have passed upon this provision is that Con- 
gress intended to give a more generous discharge to Chapter 13 debtors 
than to Chapter 7 debtors,?73 but some courts had seized upon the good 
faith provisions of Chapter 13 and refused to confirm plans which pro- 
posed to discharge claims not dischargeable under Chapter 7. The court 
focused on In re Marlow, in which the court held ‘‘that the debtor’s plan 
was not filed in good faith because ‘the combination of 1% plan plus the 
additional bona fide threat of a nondischargeable debt is fatal.’ '’274 

The court in Lambert noted that most of its counterparts had declined 
the invitation to draw a precise line in determining whether a Chapter 13 
plan has proposed the meaningful payment contemplated by the 





269 Id. at 608, citing 53 AM. BANKR. L.J. 307 (Fall 1979) (emphasis added). 

270 Id. at 608. 

271 10 Bankr. 223 (Bankr. E.D.N.Y. 1981). 

272 Id. at 224. 

273 Id. at 225. 

274 Id. See In re Terry, 630 F.2d 634 (8th Cir. 1980); In re Fluharty, 7 Bankr. 677, 
(Bankr. N.D. Ohio 1980); In re Walsey, 7 Bankr. 779 (Bankr. N.D. Ga. 1980); In re Marlow, 3 
Bankr. 305 (Bankr. N.D. Ill. 1980); 5 CoLLIeR, COLLIER ON BANKRUPTCY € 1328.0[1] (15th ed. 
1979); Lee, Chapter 13 Nee Chapter XIII, 53 AM. BANkR. L.J. 303 (1979). 
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statutory scheme. Further, the court was unmoved by the introduction of 
new legislation, which had not—and has not yet—been adopted to 
remove the nondischargeability of educational debts from Chapter 13. 
The court held: ‘‘While ‘best effort’ is not a prerequisite to confirmation 
of this debtor’s plan, it is an indication that the debtor’s plan is consis- 
tent with the Congressional policy of encouraging repayment of debt 
through future earnings. Surely, this is a meaningful plan for repayment 
of debt.’’275 

The court in Lambert showed its irritation with those courts which 
refuse confirmation solely because the discharged obligation would sur- 
vive a Chapter 7 case. It found that line of cases to render Section 1328 ‘‘a 
nullity,’’ which deprives honest debtors of the advantages, which Con- 
gress intended to make available to those who seek to repay their debts 
through future earnings. Arguing that the right to a discharge is statutory 
and should be ‘‘liberally construed so as to give the honest, but unfort- 
unate debtor a fresh start in life,’ nondischargeability in another section 
should not be determinative.?76 

Converting the case to a Chapter 7 was also rejected, not being in the 
best interest of either the debtor or the creditors. Since the case had been 
filed as a ‘‘no asset’’ case, the court noted that liquidation would result in 
discharge of the other unsecured creditors claims without the payment of 
the dividend, as opposed to the 26% which was intended. Reasoning that 
something was better than nothing, the court felt conversion would 
create a greater injustice as to the other unsecured creditors.?77 

One factor which stands out in these cases is that judicial attitudes 
seem more determinative than bare facts. While it is hard to find good 
faith in a plan proposing 1% and concomittantly hard not to find in a 
plan proposing 70% to unsecured creditors, the majority of cases are not 
based on extreme examples, but fall more closely in the middle. The 
issue is unsettled and will probably remain so unless and until there is 
further clarification from higher courts or legislative amendments. 


CONCLUSION 


The authors submit their primary goal in writing this article was to 
provide a comprehensive and informative guide to be used by college 
and university attorneys who are faced with a Chapter 7 or a Chapter 13 
filing with regard to student loans. In attempting to meet this goal, we 
feel that we have set forth a broad review of the case law as it presently 
exists and have thereby provided a place of beginning for the attorney 
faced with these matters and adequate sources for further review. 





275 Id. at 226. 

276 Id. The court refers to new legislation introduced in Congress at S. 658, 96th Cong., 
2d Sess., 125 Conc. REC. 12,185 (daily ed. Sept. 7, 1979). 

277 In re Lambert, 10 Bankr. at 226-27. 
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APPENDIX A 


Documents Composing the Legislative History 
of the 


BANKRUPTCY REFORM ACT OF 1978 
Pub. L. No. 95, 598 (1978) 
92 Stat. 2549 


BILLs: 


93rd Congress (1973-1974): 


H. R. 10792, 93rd Cong., ist Sess. (1973) 
The draft bill of the Commission on Bankruptcy Laws of the United 
States. 

H. R. 16643, 93rd Cong., 2d Sess. (1974) 
The bankruptcy revision bill proposed by the National Conference of 
Bankruptcy Judges. 


94th Congress (1975-1976): 


H. R. 31, 94th Cong., ist Sess. (1975) 
The draft bill of the Commission on Bankruptcy Laws, as reintro- 


duced in the 94th Congress. 

H. R. 32, 94th Cong., 1st Sess. (1975) 
Reintroduction of the draft bill of the National Conference of Bank- 
ruptcy Judges. 

S. 235,.94th Cong., 1st Sess. (1975) 
Senate version of the bill sponsored by the National Conference of 
Bankruptcy Judges. 

S. 236, 94th Cong., 1st Sess. (1975) 
The bill proposed by the Bankruptcy Commission, as introduced in 
the Senate. 


95th Congress (1977-1978): 


H. R. 6, 95th Cong., ist Sess. (1977) 
Legislation drafted as a result of the 1976 House hearings. This bill 
was subject to extensive amendments in the Subcommittee on Civil 
and Constitutional Rights of the House Judiciary Committee. 

H. R. 8200, 95th Cong., 1st Sess. (1977) 
The clean version of H. R. 6 was passed by the House on Febru- 
ary 1, 1978, and by the Senate, amended, on September 7, 1978, in 
lieu of S. 2266. After a conference in the Senate, final action on the 
legislation was taken in the Senate and House in early October 1978. 
This bill was signed by the President on November 6, 1978, and has 
become Pub. L. No. 95-598. 
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96th Congress (1979-1980): 


H. R. 2807, 96th Cong., ist Sess. (1979) 

This became Pub. L. No. 96-56. After enactment of the Bankruptcy 
Reform Act of 1978 it was discovered that through a clerical error the 
provisions of the Higher Education Act providing for nondischarge- 
ability of certain student loans were repealed effective November 6, 
1978, but that the corresponding section of the new law did not be- 
come effective until October 1, 1979. H. R. 2807 was therefore en- 
acted on August 14, 1979, to correct this unintentional gap. Code 
Section 523(a)(8) was also amended. 


OTHER RELEVANT ACTS: 


Education Amendments of 1976, Pub. L. No. 94-482, 90 Stat. 2081 
(1976). 

Bankruptcy Acts—Student Loan Debts, Pub. L. No. 96-56, 93 Stat. 387 
(1979). 


CONGRESSIONAL REPORTS: 


Report of the Commission on the Bankruptcy Laws of the United States, 
Pts. I and II, HOUSE R. Doc. No. 137, 93rd Cong., 1st Sess. (1973). 
Report of the Senate Committee on Labor and Public Welfare to Accom- 
pany S. 2657, 2d Sess. (1976), S. REP. NO. 882, 14th Cong., 2d Sess. 

32, reprinted in 1976 U.S. CODE CONG. & AD. NEWS 4713. 

Report of the House Committee on Education and Labor to Accompany 
H. R. 14070, H.R. REP. NO. 1232, 94th Cong., 2d Sess. 13-14 (1976). 

Report of the House Committee on the Judiciary to Accompany H. R. 
8200, H.R. REP. No. 595, 95th Cong., 1st Sess. 132-62, reprinted in 
1978 U.S. CODE CONG. & AD. NEWS 5963, 6093-123. 

Report of the Senate Committee on the Judiciary to Accompany S. 2266, 
S. REP. No. 98, 95th Cong., 2d Sess. 132, 163 (1978), reprinted in 
1978 U.S. CODE CONG. & AD. NEWS 5787. 

Report of the Senate Committee on Finance to Accompany S. 2266, 
S. REP. NO. 110, 95th Cong., 2d Sess. (1978). 

Report of the Senate Committee on the Judiciary to Accompany H. R. 
2807, S. REP. No. 2, 96th Cong., 1st Sess. (1979). 


HEARINGS IN CONGRESS: 


Hearings Before the Subcommittee on Education of the Senate Commit- 
tee on Labor and Public Welfare Relevant to Incidents of Default in 
the Guaranteed Student Loan Program. 93rd Cong., 2d Sess. 87 
(1974). 

Bankruptcy Act Revision: Hearings on H. R. 31 and H.R. 32 before the 
Subcommittee on Civil and Constitutional Rights of the House Com- 
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mittee on the Judiciary, 94th Cong., 1st and 2d Sessions (1975-1976) 
(3 volumes with appendices in 2 additional volumes). 

The Bankruptcy Reform Act: Hearings on S. 235 and S. 236 Before the 
Subcommittee on Improvements in Judicial Machinery of the Senate 
Committee on the Judiciary, 94th Cong., 1st and 2d Sessions (1975- 
1976) (3 volumes). 

Bankruptcy Reform Act of 1978: Hearings on S. 2266 and H. R. 8200 
Before the Subcommittee on Improvements in Judicial Machinery of 
the Senate Committee on the Judiciary, 95th Cong., ist Sess. 
(1977). 


DEBATES AND PASSAGES IN THE CONGRESS: 


123 Cong. Rec. H11, 690-92, H11, 696-710 (daily ed. Oct. 27, 
1977). 

123 Cong. Rec. Hi1, 732-83 (daily ed. Oct. 28, 1977). 

124 Cong. Rec. H457-78 (daily ed. Feb. 1, 1978). 

124 Cong. Rec. S14, 718-45 (daily ed. Sept. 7, 1978). 

124 Cong. Rec. H11, 047-117 (daily ed. Sept. 28, 1978). 

124 Cong. Rec. H11, 864-66 (daily ed. Oct. 6, 1978). 

124 Cong. Rec. S17, 403-34 (daily ed. Oct. 6, 1978). 


NOTES: 


This legislative history, slanted toward provisions relating to the dis- 
chargeability of student loans found in 11 U.S.C. § 523(a)(8), is 
slightly abbreviated as it does not include documents prior to 1973 
which led up to the Report of the Commission on the Bankruptcy 
Laws of the United States and documents pertaining to the Bank- 
ruptcy Tax Act of 1980. 

For an article on the legislative history, see Klee, Legislative History of 
the New Bankruptcy Law, 28 DEPAUL L. J. 275 (1980). 

The article by Kenneth Klee and most of the documents listed in this 
legislative history, with the exception of the hearings, have been 
compiled and reprinted in COLLIER ON BANKRUPTCY, APPENDIX VOL- 
UMES 2-3 (15th ed. 1981). 
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APPENDIX B 
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF MISSOURI 
CENTRAL DIVISION 
In Re: 
HAPLESS STUDENT, 


Debtor, Bankruptcy Case No. 


82-00000-0 
HAPLESS STUDENT, 


Plaintiff, 


Adversary No. 82-0000-0 


vs. 
GOOD OLD STATE UNIVERSITY, 


Defendant. 


ee ete 


DEFENDANT’S FIRST INTERROGATORIES TO PLAINTIFF 


COMES NOW Defendant, Good Old State University, and propounds 
the following interrogatories to Plaintiff, Hapless Student, pursuant to 
Rule 33, to-wit: 

1. Please state your full name, your address and your date of birth. 

2. Please give the name and address of the high school from which 
you graduated and the date of your graduation. If you did not graduate, 
please state the last year of high school completed and the last date of 
your attendance. 

3. List all institutions of higher education which you have attended 
since your graduation from high school and if you graduated from the in- 
stitution of higher education, designate the degree which was conferred 
upon you and when. If you did not graduate from any institution listed, 
specifically state your reason for leaving said institution. 

4. If you are presently married, please state the name and address 
and date of birth of your spouse. If you are not now married, but were 
married, please state the name, present address and occupation of your 
former spouse[s] and state the name of the Court wherein your divorce 
was granted and the date of said divorce. 

5. Please state the name, age and sex of any children born to you or 
which you have legally adopted. 
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6. Are you employed at the present time? 

a. If your answer to Interrogatory 6 is affirmative, please state 
by whom you are employed; the date you began said employment; the ti- 
tle of your job; the salary or compensation which you receive from your 
job; and the duties of your employment. 

7. Identify each job you have held, from January, 1972 to the pre- 
sent. For each job, please state the following: 

. Name and address of your employer; 

. The dates of your employment; 

. Your job titles; 

. Description of the work you performed; 

. The number of hours you worked per week; 

Your salary or hourly pay rate, including any different pay 
rate for overtime work and all changes in salary or pay rate during the 
time you were employed; 

g. The reasons that each employment was terminated. 

8. List all of your assets, and the value of each, including, but not 
limited to, the following: 

a. Cash on hand; 

b. The location of all checking and savings accounts, and the 
current balance in each; 

c. The legal description or address, and type (e.g., commercial, 
residential) of all real estate that you own or in which you have an in- 
terest. Please state the value of each parcel of real estate and the value of 
your interest; 

d. Stocks, bonds and other securities in your name or in which 
you have a property interest; 

e. Motor vehicles, by year, make and approximate value; 

f. Personal property valued in excess of $300.00 that you own 
or in which you have an interest, describing each item; 

g. Any gifts or payments (excluding salary) that you have re- 
ceived in the last five years, or that you expect to receive in the foresee- 
able future; 

h. Any periodic payments that you receive, other than salary 
from employment; and the source and amount of those payments. 

9. Please list and identify all educational loans you have received, 
and for each loan state: 

a. The institution or person who issued the loans; 

b. The type of loan; 

c. The amount of the loan. 

10. State whether you ever applied for a deferment of the payments 
due on the loans described in your answer to Interrogatory No. 9. If the 
answer is yes, identify each loan{s] for which you applied for a defer- 
ment. 

11. State whether you have repaid all or any part of the loans 
described in Interrogatory No. 9. If the answer is yes, state the date and 
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amount of each payment, the institution to which it was paid, and the 
loan[s] to which it was applied. 

12. Do you rent or own your personal residence? If you own or are 
purchasing your personal residence, please state the amount of square 
footage contained therein, the resale value of said personal residence, the 
date of purchase of said personal residence, whether or not there is a 
mortgage on same and if there is, the holder of that mortgage, and the 
amount of the mortgage now outstanding. 

13. Please list the number of telephones in your personal residence 
and provide the average amount of monthly long distance charges for 
each month for the last three years. 

14. Please describe the state of your health and the health of each of 
your dependents. If married, please describe the state of health of your 
spouse. 

15. Please give the name, address and telephone number of all 
physicians, chiropractors, dentists, osteopaths, etc. which you have seen 
or visited professionally within the last three years. 

16. Have you been hospitalized within the last three years? If your 
answer is affirmative, please give the name and address of the hospital or 
institution, the dates of your stay, and the reasons for your stay. 

17. Please list all automobiles for which you purchase automobile 
insurance and include the year, model, body type and mileage for each 
vehicle and the type of coverages provided. 

18. Please list all automobiles which you own, are paying for, or 
have the use of, but do not purchase automobile insurance for and in- 
clude the year, model body type and mileage for each such vehicle. 

19. Please state the number of miles which you and members of 
your household drive each month and how those miles are accumulated. 

20. Do you maintain a policy or policies of medical insurance? If 
your answer is affirmative, please list each company with whom you 
maintain a policy of medical insurance, the coverage provided, the in- 
dividuals covered by said policy, and the payment amount for each such 
policy. 

21. Are you entitled to alimony or child support payment from 
your spouse[s]? If your answer is affirmative, please state the amount of 
such alimony and/or child support payments. 

22. Has your spouse[s] ever been late in making alimony and or 
child support payments to you? 

23. Please provide a breakdown as to what amount you receive for 
alimony and what amount you receive for child support. 

24. Do you intend to obtain additional education or instruction? If 
your answer is affirmative, please state your plans with regard to such ad- 
ditional instruction. 

25. Have you applied for admission to any schools, colleges, or in- 
stitutions of education, and if so, when did you do so, and have you been 
accepted at any such institution? 
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26. How do you intend to pay for such further education? 

27. Why do you believe a further education to be of advantage? 

28. Please attach to your answers to these interrogatories, a copy of 
the schedule of debts which was attached to your bankruptcy complaint. 

29. If you are currently unemployed, state the length of your 
unemployment and describe what efforts you have made or are making to 
find employment. 

30. Are you responsible for the care and/or welfare of anyone other 
than your spouse or children? If your answer is affirmative, please state 
the name, address and date of birth of such person or persons and the 
nature of their relationship to you. 

31. Does anyone share your living expenses with you? If your 
answer is affirmative, please state the name, address and date of birth of 
such person or. persons and the nature of their relationship to you. 

32. Have you traveled out of the state within the last three years? If 
your answer is affirmative, state the destination of your trip, the purpose 
of your trip, the length of your stay, and the means by which you traveled. 

33. Do you plan to reaffirm any debts discharged or dischargeable 
in bankruptcy or have you already reaffirmed debts discharged or 
dischargeable in bankruptcy? If so, please list the amount of said debt[s], 
the name and address of your creditors, and the reason for your reaffirma- 
tion. 

34. Have you filed federal income tax returns for the last five years? 
If your answer is affirmative, would you be willing to provide those to 
defendant? 


GOOD OLD STATE UNIVERSITY 





I. M. Overworked, University Counsel 
123 University Hall 

Alma Mater, Your State 00000 
123-456-7890 


Attorney for Good Old State 
University 


CERTIFICATE OF SERVICE 


I certify that I have mailed a copy of the above and foregoing, postage 
prepaid, by regular U.S. Mail to Mr. Get U. Offthehook, P.O. Box xxx, 
Alma Mater, Your State 00000, Attorney for Plaintiff, this_._.-_—_—s day of 
, 1982. 








I. M. Overworked, University 
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APPENDIX C 
SELECTED RESOURCES ON BANKRUPTCY LAW 


TOPICAL SERVICE: 


Commerce Clearing House, BANKRUPTCY LAW REPORTER. 3 v. Loose- 
leaf. 
(Court decisions in transfer binders.) 
(Cited BANKR. L. REP. (CCH) 4 . 


REPORTERS: 


Bankruptcy Reporter. West. 1979-___. v. 1-___. 
(Cited Bankr. ) 

Bankruptcy Court Decisions. Corporation Reorganization Reporter, 
Inc. (Cited BANKR. CT. DEC. (CRR) ). 


DIGEST: 


Bankruptcy Digest. West. 1981- 


CITATOR: 


Shepard’s Bankruptcy Citations. Shepard’s 1980- 


FORMS: 


COLLIER, FORMS MANUAL. (3d ed. 19____). Current with supplements. 
HERZOG, BANKRUPTCY FORMS AND PRACTICE. (6th ed. 1980) 2 v. Loose- 
leaf 


PERIODICALS: 


American Bankruptcy Law Journal. v. 1-___, 1926- 


Journal of the National Conference of Referees in Bankruptcy. v. 1-___, 
1926- 


TREATISES: 


COLLIER, BANKRUPTCY. (14th and 15th eds. 1940- ). 15 v. in 28. 
Current with loose-leaf supplements. 

COLLIER, BANKRUPTCY MANUAL. (3d ed. 1979- ). 2 v. Current with 
loose-leaf supplements. (Abridged from Collier on Bankruptcy.) 

D. COWANS, BANKRUPTCY LAW AND PRACTICE: (2d ed. 1978) 3 v. 

REMINGTON, BANKRUPTCY LAWS OF THE U.S. (5th and 6th eds. 
1939- ). 15 v. Current with supplementation. 

B. WEINTRAUB, BANKRUPTCY LAW MANUAL. (1980). 
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APPENDIX D 
PROCEDURES UNDER THE 1978 BANKRUPTCY ACT 


BACKGROUND 


Jurisdiction of a bankruptcy court, under the Act is greatly expand- 
ed. There should no longer be serious disputes about whether a matter is 
‘‘summary”’ or ‘‘plenary’’ in nature or whether the court’s jurisdiction is 
based upon property being in the actual or constructive possession of the 
debtor at the time that a case is commenced.' The new grant of jurisdic- 
tion is pervasive and provides that bankruptcy court may hear all matters 
and proceedings that arise in connection with a bankruptcy case.? A 
bankruptcy judge will retain the power to enjoin parties, but will not 
have the power to enjoin acts in other courts; as that power is reserved for a 
district court judge. Further, contempt powers of the bankruptcy judge 
will be limited to punishments which do not contemplate 
imprisonment.? 

The basic venue provisions under the Act do not differ significantly 
from the prior law. A case may be commenced and venue proper, in a 
judicial district in which the domicile, residence, principal place of 
business or principal assets of a debtor have been located for 180 days 
preceeding the case, or for the greater part of that period than in any 
other judicial district.‘ 

Appeals under the new Act contemplate a three-member panel of 
bankruptcy judges who may be appointed by a council of circuit court of 
appeal judges. In such cases, all appeals from a bankruptcy court would 
first go to the panel of bankruptcy judges‘ and then to the circuit court of 
appeals.® If a panel is not designated by the appeals court in a district, 
final orders of the bankruptcy judge would be appealed, in the first in- 
stance, to a district court judge.’ 

Under the Act, the position of U.S. Trustec is first created.* The U.S. 
Trustee is intended to remove administrative duties from the bankruptcy 
judges, who are then free to resolve disputes in an untainted 
atmosphere.? The duties of a U.S. Trustee include: (1) be responsible for 





1 28 U.S.C. §§ 1472, 1473 and 1474 (Supp IV 1980). 

2 28 U.S.C. § 1481 (Supp. IV 1980). 

3 28 U.S.C. § 1472 (Supp IV 1980). 

4 Id. 

5 28 U.S.C. § 160 (Supp IV 1980). Appeals from final orders are of right, but appeals 
from interlocutory orders are only by leave of court. 

6 28 U.S.C. § 1293(a) (Supp IV 1980). 

7 28 U.S.C. § 1334(a) (Supp. IV 1980). Parties may agree as a matter of right to take a 
direct appeal to the circuit court of appeals. 28 U.S.C. § 1293(b) (Supp IV 1980). 

8 28 U.S.C. § 581 (Supp. IV 1980). 

9 Id. On October 1, 1979, ten U.S. Trustees were appointed for seven year terms in 
eighteen judicial districts. 
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supervising panels of private trustees in the districts covered by such 
programs; (2) supervise the administration of bankruptcy cases; and (3) 
exercise other functions prescribed by the Attorney General such as 
presiding at the meeting of creditors.1° 

The Act makes significant changes in the area of ‘‘Preferences and 
Fradulent Transfers.’’ The Trustee must now prove all of the following 
five elements, under Section 547, in order to void a transaction as a 
preference. 


1. There must be a transfer made to or for the benefit of a 
creditor. 
A transfer must be on account of an antecedent debt owed by 
the debtor prior to the transfer. 
Transfer must be made while the debtor is insolvent. 
The transfer must have occurred within 90 days of the com- 
mencement of the bankruptcy. If the transfer is made to an 
‘tinsider’’ the Trustee can avoid the transfer if it was made 
within one year of the filing of the bankruptcy, but prior to 90 
days before the bankruptcy, and if the ‘‘insider’’ had 
reasonable cause to believe the debtor was insolvent when 
the transfer was made. 
A transfer must enable the creditor to receive more than he 
would have received under a Chapter 7 liquidation." 

Filing of Cases. The Act recognizes two types of cases: voluntary and 
involuntary. The voluntary case may be filed by a qualified debtor in the 
court of proper venue.!2 Commencement of a voluntary case constitutes 
an order for release in the particular chapter under which the case is 
filed.13 A joint case may be filed by an individual and such individual’s 
spouse, if desired, and the extent, if any, to which the estate of the 
spouse shall be consolidated shall be determined by the court." 

Automatic Stay. The filing of a petition under Chapters VII or XIII 
operates as an ‘‘automatic stay’’ against the commencement or continua- 
tion of virtually all acts or proceedings against the debtor or the debtor’s 
property relating to a claim or transaction arising prior to the filing of the 





10 28 U.S.C. § 586 (Supp. IV 1980). Unlike the prior act, the new Act prohibits a 
bankruptcy judge from attending any meeting of creditors. 11 U.S.C. § 341(c) (Supp. IV 
1980). 

11 The term ‘‘Insolvent’’ as defined in 11 U.S.C. § 101(26) (Supp IV 1980) essentially 
means that the sum of the debtor’s liabilities is greater than its property at fair valuation, ex- 
clusive of exempt property transferred of which would tend to hinder, delay or defraud 
creditors. The Trustee’s burden of proof under the prior act to establish that the committee 
had ‘‘reasonable cause to believe the debtor insolvent’’ has been eliminated under the new 
Act and a presumption of insolvency exists during the 90 day period preceding the 
bankruptcy case. 11 U.S.C. § 547(f) (Supp IV 1980). 

12 11 U.S.C. § 301 (Supp. IV 1980). 

13 11 U.S.C. § 302 (Supp IV 1980). 

14 11 U.S.C. § 362(a) (Supp IV 1980). 
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bankruptcy case.'5 The automatic stay is effective against property of the 
bankrupt estate so long as the property remains property of the estate.*® 
As to any other acts or proceedings, the automatic stay remains effective 
until the case is closed or dismissed and, in the case of an individual, a 
discharge is granted or denied.’”? A party seeking release from the stay 
must request a hearing'* which will be held within 30 days of the request 
and be acceptable on certain grounds to the bankruptcy judge.'9 

Property of the Estate. The commencement of a case in bankruptcy 
creates an estate of property, the makeup of which has undergone certain 
changes with the new Act. The estate consists of all the debtor’s legal and 
equitable interests and property wherever located together with com- 
munity property, property transferred in a transaction voided by the 
Trustee, proceeds and profits from the property of the estate, and certain 
after acquired property. The rights of the Trustee to property acquired by 
the debtor after filing have been expanded to include interest in property 
which the debtor acquires or becomes entitled to acquire within 180 days 
after filing, and which are received as a result of a property settlement 
with the debtor’s spouse or under an interlocutory divorce decree or as 
beneficiary of a life insurance policy or death benefit plan.?° 

Certain property is exempt from the estate and does not have to be 
turned over to the Trustee in bankruptcy by the debtor. Typical examples 
are clothing, household furnishings and certain other personal property. 
Since each state has different laws for exemption from execution, the 
Federal Bankruptcy Court applies different exemption rules amongst the 
various states. Therefore, debtors with identical assets in death situations 
may have bankruptcy estates of different amounts. The new Act in- 
troduces the idea of wide-ranging federal exemptions, many of which are 
more generous to debtors than comparable state provisions.21 Under the 
Act, the bankruptcy debtor makes a choice; to take the federal exemp- 
tions or the state exemptions. A mixing of the best of both worlds is not 
allowed and the debtor must go all-state or all-federal in selecting exemp- 
tions.22 The new Act affects student loans only after bankruptcy is filed, 
and even then, makes no change from the prior law on exemptions if the 
debtor chooses state law over federal for purposes of excluding property 
from the estate. 

Discharge. With few exceptions, the discharge in a Chapter VII li- 
quidation provides the ‘‘fresh start’’ the debtor sought in commencing 





§ 541(a) (Supp IV 1980). 

§ 362(c)(1) (Supp IV 1980). 
§ 362(c)(2) (Supp IV 1980). 
§ 362(d) (Supp IV 1980). 

§ 362(e) (Supp IV 1980). 

§ 541 (Supp IV 1980). 

§ 522 (Supp IV 1980). 

§ 541 (Supp IV 1980). 
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the case and which purpose is well-established in the law.?3 The 
discharge excuses the debtor from payment of all debts arising before the 
order for release under Chapter VII and from liability on any claim that is 
determined under the ‘‘allowance’’ portion to have arisen before the 
commencement of the case.?¢ It is critical that the cut-off time is the entry 
of the order for relief under Chapter VII because in a case converted from 
Chapter XIII, this feature serves the discharged debts incurred after the 
commencement of the case, but before conversion. Further, whether a 
debt is covered by the discharge is not affected by whether proof of claim 
if filed or whether the claim is allowed. The rule prohibiting a second 
discharge within six years of the first has been generally preserved. 
However, if the prior discharge was under former or new Chapter 13, the 
six year ban does not apply if: 


1. 100 percent of allowed unsecured claims are paid under the 
prior plan, or 
70 percent or more of such claims are paid in a plan which 
was proposed by the debtor in good faith and was his best ef- 
fort. The exception involves subjective judgments and which 
required a hearing, probably at the request of the debtor. As 
under the prior law, a debtor may waive discharge in writing. 
However, the waiver becomes effective under the Act only 
upon approval by the court.?5 


A trustee or creditor may object to discharge and the court may also 
order the trustee to examine the acts and conduct of the debtor to deter- 
mine whether grounds exist for denying discharge if such investigation 
is requested of a party in interest. In addition, the court retains the power 
to revoke specificity in the Act.?6 

Effects of Discharge. The primary effect of a discharge is to void any 
judgment on a discharged debt and to enjoin any action to collect a 
discharged debt from the debtor or his property, whether or not discharge 
of that particular debt has been waived.?”? The discharge does not affect 
the liability of a co-debtor. 

The Act imposes extensive restriction on reaffirmation of a discharged 
debt. The agreement to reaffirm must be made before the granting of the 
discharge. The debtor may rescind that agreement within 30 days after 
the agreement becomes enforceable, and, if the debtor is an individual, 
the court must inform the debtor at his discharge hearing that he is not re- 
quired to reaffirm and of the legal consequences of the agreement.2® 

As mentioned above, the Act further requires in a case concerning an 





11 U.S.C. § 727(a) (Supp IV 1980). 
11 U.S.C. § 727(b) (Supp IV 1980). 
11 U.S.C. § 727(a) (Supp IV 1980). 
11 U.S.C. § 727(c)-(d) (Supp IV 1980). 
11 U.S.C. § 524(a) (Supp IV 1980). 
11 U.S.C. § 524(c) (Supp IV 1980). 
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individual that the court hold a hearing in which the debtor shall appear 
in order to inform him that a discharge has been granted.2° In addition, if 
applicable, the court must deal with the reaffirmation issues discussed 
above. Use of the hearing to inform the debtor that educational loans 
have not been discharged does not appear to be common practice, unless 
an adversary proceeding has been filed and a hearing results. A discharge 
grants the debtor a ‘‘fresh start’’ and eliminates all debts approved as part 
of the case. Discharged educational loans do not survive and are not 
thereafter collectible. 





29 11 U.S.C. § 524(d) (Supp IV 1980). 











PLANNING THE UNTHINKABLE: 
ISSUES IN INSTITUTIONAL 
REORGANIZATION AND 
FACULTY REDUCTIONS 


STEVEN GLENN OLSWANG* 


Many institutions of higher education are facing severe budgetary 
stringencies. The principal causes of these crises are twofold: institutions 
are academically and financially over-extended due to past unchecked 
program expansion, and institutional income and appropriations from 
state legislatures are reduced due to the combination of the general 
economic downturn and high rate of inflation. Reductions in student 
populations are affecting enrollment, thus, tuition revenues are declining 
as well. As a result, colleges and universities need to contract through 
some form of institutional reorganization. 

What form the contraction will take depends upon the extent and 
suddenness of the funding decrease. Most importantly, the character of 
the institution, its historical or statutory mission, the degree of involve- 
ment its faculty has in institutional governance, and the leadership of the 
administration, will affect the shape of the reorganization.’ But in all 
cases, the central administration ultimately is responsible for implemen- 
ting the institutional reorganization. 

Many issues must be examined before an institutional reorganization 
can be implemented. Influencing every single issue is the long-term ef- 
fect on the quality of education offered at the institution. Since the quality 
of a college or university is a direct reflection of its faculty, personnel 
issues are paramount if a reorganization, with potential faculty reduc- 
tions, is to occur. Thus, if institutional quality is to be preserved, faculty 
reductions, and the forms they take, rights which accrue, and the impact 
on the principle of academic freedom and on the contract of tenure, must 
be central in any planning scenario. 





* B.A. Northwestern University, 1968; J.D. University of Illinois, 1971; Ph.D. 
University of Washington, 1977. Assistant Provost for Academic Affairs, University of 
Washington. Lecturer, Area of Higher Education, College of Education, University of 
Washington. 

1 See generally J.R. MINGLE AND ASSOCIATES, CHALLENGES OF RETRENCHMENT (1981); NEW 
DIRECTIONS FOR INSTITUTIONAL RESEARCH: PLANNING RATIONAL RETRENCHMENT NO. 24 (A. Cooke 
ed. 1979). 
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When they exist, institutions must follow their own rules in im- 
plementing program reductions, program eliminations, or in declaring a 
financial exigency. However, many institutions have never adopted such 
rules or, because of impending reductions are in the process of now 
developing them or reconsidering those they have.? This article discusses 
some of the personnel issues which must be considered by administrators 
and faculty in formulating such rules and presents the several perspec- 
tives from which each issue must be viewed before decisions can be 
made. The legal support for the various alternatives is also discussed; yet 
since many different reorganization forms are legally permissible, deci- 
sions on which approach an institution should take must be based 
primarily on the policy determination of what is most appropriate for that 
institution. 

Presented herein is a three-tiered structure to the planning analysis 
once a budgetary situation is presented which necessitates reductions in 
the instructional program and/or faculty. Those tiers are: 


I. Structure of the Institutional Reorganization and Faculty Reduc- 
tion. 

II. | Policy Guidelines for the Identification of Faculty for Removal. 

III. Faculty Rights and Prerogatives in the Event of Removal. 


I. STRUCTURE OF THE INSTITUTIONAL REORGANIZATION AND 
FACULTY REDUCTION 


The extent of the budgetary crisis will dictate the gross structure of 
administrative action. At one extreme in the continuum is the declaration 
of a financial exigency. As the degree of severity of budget reduction is 
lessened, other, not so drastic, but more problematic options, such as 
program and faculty eliminations or reductions, become available. Or, 
put another way, only when selective reductions and eliminations cannot 
accomplish the necessary budget cuts within the time frame allowed can 
a financial exigency be declared. 

While institutional definitions of exactly what constitutes a financial 
exigency vary, it is important to look at the American Association for 
University Professors’ definition of a financial exigency. That definition 
is: ‘‘An iminent financial crisis which threatens the survival of the in- 
stitution as a whole and cannot be alleviated by less drastic means.’’? 
From an operating perspective this definition is not very useful. Further, 
it is criticized by some in higher education because of its narrowness.4 





2 College and University Personnel Association, Tenure and Retrenchment Practices 
in Higher Education—A Technical Report, 31 J. Coll. & U. PERSONNEL A. (Fall-Winter 1980). 

3 **Recommended Institutional Regulations on Academic Freedom and Tenure,”’ 62 
AAUP BULL. 184-91, 186 (Summer 1976) [hereinafter cited as AAUP Recommended Institu- 
tional Regulations]. 

4 FurNiss, The 1976 AAUP Retrenchment Policy, 57 Epuc. REC. 133-39 (1977). 
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The courts have been more helpful in defining a financial exigency, 
in at least a limited way. A financial exigency validly exists when the in- 
stitutional board declares it does, provided that the financial crisis is 
bona fide and not used as a pretext for other motivations. 


Where there is a showing that the administrative body, in exercising its 
judgment, acts from honest convictions, based upon the facts which it 
believes for the best interest of the School, and there is no showing that the 
acts are arbitrary or generated by ill will, fraud, collusion, or other such 
motives it is not the province of the court to interfere and substitute its judg- 
ment for that of the administrative body.® 


The several courts which have had to assess whether bona fide finan- 
cial exigencies existed agree that it is a decision based on an operating 
budget deficit.* If current or projected expenditures exceed operating 
revenues (without regard to endowment or capital accounts) a financial 
exigency could exist. 

Normally, financial exigencies are considered to be institution-wide. 
There is, however, some indication that unit-specific financial exigencies 
could be declared. In Scheurer v. Creighton University,” the Supreme 
Court of Nebraska approved the action of Creighton to eliminate its Col- 
lege of Pharmacy based on financial reasons, despite arguments that the 
institution’s resources as a whole were not inadequate to support the col- 
lege. But this program-specific declaration of exigency must be regarded 
as suspect in the more common situation, particularly in state-funded in- 
stitutions, where budgets are centrally administered rather than where 
each college is viewed as self-supporting. 

The more appropriate route to effectuate reductions when institu- 
tional resources are insufficient to support fully all programs, but the 
deficit is not so severe as to warrant the drastic action of an institution- 
wide financial exigency declaration, is through some form of institu- 
tional reorganization. Such reorganizations can affect individual units in 
one of two ways: program eliminations or program reductions. 

Program eliminations and program reductions differ in relation to 
the extent of the cut made. In program eliminations, an entire academic 
concentration, usually in the form of an entire department or an iden- 
tifiable academic program within a department, is eliminated from the 
university. In program reductions, program budgets are not eliminated 
completely but are partially reduced. Depending upon the educational 
goals of the institution, both could be viable options. 





5 Levitt v. Board of Trustees of the Neb.State Colleges, 376 F. Supp. 945, 950 (D. 
Neb. 1974). 

6 Krotkoff v. Goucher College, 585 F.2d 675, 681 (4th Cir. 1978); AAUP v. Bloom- 
field College, 136 N.J. Super. 442, 446, 346 A.2d 615, 617 (1975) aff’g 129 N.J. Super. 249, 
322 A.2d 846 (1974). See also Note, The Dismissal of Tenured Faculty for Reasons of Finan- 
cial Exigency, 51 IND. L.J. 417, 420-23 (1976). 

7 199 Neb. 618, 260 N.W.2d 595 (1977). 
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The AAUP recognizes the validity of faculty removals as a result of 
program eliminations, not mandated by financial exigency, but makes no 
specific reference in its documents to faculty removals due to program 
reductions. The following policy statement is an example: 


Termination of an appointment with continuous tenure, or of a probationary 
or specified appointment before the end of the specified term, may occur as 
a result of bona fide formal discontinuance of a program or department of in- 
struction. The following standards or procedures will apply: 

(1) The decision to discontinue formally a program or department of 
instruction will be based essentially upon educational considera- 
tions, as determined primarily by the faculty as a whole or an ap- 
propriate committee thereof. 

(2) Before the administration issues notices to a faculty member of its 
intention to terminate an appointment because of a formal discon- 
tinuance of a program or department of instruction, the institution 
will make every effort to place the faculty member concerned in 
another suitable unit. . . . If no position is available within the in- 
stitution, with or without training, the faculty member’s appoint- 
ment may be terminated... .* 


Program eliminations have also been recognized by courts as a per- 
missible mechanism to reorganize an institution even though it results in 
the removal of tenured faculty. Just as courts have found that the right to 
remove tenured faculty due to financial emergency is ‘‘implicit’’ in the 


tenure contract,® so too, is the right to remove due to program elimina- 
tion implicit in the terms of a tenure agreement. 


American courts (citations omitted) and secondary authorities (citations 
omitted) uniformly recognize that, unless otherwise provided in the agree- 
ment of the parties, or in the regulations of the institution, or in a statute, an 
institution of higher education has an implied contractual right to make in 
good faith an unavoidable termination of right to the employment of a 
tenured member of the faculty when his position is being eliminated as part 
of a change in academic program. '® 


And while both the program ‘‘change’’ reasoning as well as the financial 
exigency theory could support program reductions and resulting faculty 
removals, no judicial test of such actions has yet clearly arisen. 

The most complex question which needs to be resolved at the very 
outset of any reorganization plan, regardless of the form it takes, is the 
definition of an academic program. It is simplist to define a program as 
synonomous with an academic department. However, an academic pro- 
gram might better be equated with a degree program or a major concen- 
tration within a degree program. 





8 AAUP Recommended Institutional Regulations, supra note 3, at 187. 
9 See Krotkoff v. Goucher College, 585 F.2d 675, 679 (4th Cir. 1978). 
10 Jimenez v. Almodovar, 650 F.2d 363, 368 (1st Cir. 1981). 
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An example of the complexity of this issue can be seen in the pro- 
gram definitions, ‘‘teaching-service areas,’’ utilized in the California 
State College and University system. While in the past such teaching- 
service areas were defined as essentially equivalent to departments, a re- 
evaluation of those definitions is presently ongoing.’! At California State 
College at Long Beach, the president proposed raising the ‘‘teaching- 
service area’’ designations from the present number of 60 to over 200. 
This proposal was vigorously opposed by the faculty at that institution, 
for the result of such redesignation would allow the administration to 
identify in much greater specificity the teaching specialties at the institu- 
tion. Such specificity would allow more precise selection of faculty. 
Thus, should selective program reductions or eliminations require facul- 
ty removals, particular teaching specialties could be singled out without 
affecting other desired teaching specialties which the governing powers 
desired to have remain available on campus. 

At the University of Washington, where state-mandated budgetary 
reductions required a declaration of financial emergency, the plan for im- 
plementing faculty removals focused on program units. The definition of 
an academic program, formulated by the faculty senate, is as follows: 


An academic program is an area of specialization which has one or more of 
the following characteristics: 

a. has ‘‘program’’ as part of its title; 

b. grants a degree or credential; 

c. has a sequence of courses with a common prefix; 

d. has been identified as a program by a distinct faculty action. 
Ordinarily an academic program shall be smaller than an administrative 
unit such as a department and larger than the activities of a single faculty 
member. ?2 


Program eliminations, from a planning perspective, are considerably 





11 Bitter Fracas at Long Beach Pits President Against Faculty over Reorganization 
Plan, Chronicle of Higher Education, August 3, 1981, at 3. 

12 University of Washington, Policies and Procedures for a Mandatory Reduction in 
Faculty on Declaration of a Financial Emergency (October 3, 1981). The University Senate 
at The Ohio State University adopted the following definition of an academic program on 
June 7, 1982 as a component of its Rules for Release of Tenured Faculty in Case of Financial 
Emergency: 

‘Academic program”’ or ‘‘program’’ means: 

(a) A college, school, department, division, or instructional unit headed by an 

academic administrator; 

(b) A research or service unit (which may or may not educate students) headed 

by an academic administrator; 

(c) A coherent set of courses, or program of study, which leads to an academic 

degree; or 

(d) A coherent set of courses, or program of study, which does not lead to an 

academic degree but which serves to educate or train students (e.g., a profes- 
sional certification program or a remedial program). 
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easier to accomplish than program reductions. Identification of faculty to 
be removed by the sweeping action of eliminating an entire program is 
straight-forward: all faculty in the program are removed. Whereas in a 
program reduction, a more complete examination of the internal 
specialties within a program must be made, and faculty must be iden- 
tified as within one (or more) of those specialties. This latter identifica- 
tion often proves exceedingly difficult, particularly where specialties and 
subspecialties overlap, and everyone in the department is arguably 
qualified to teach in all the specialty areas. 

Despite the difficulties of assessing faculty program affiliation, the 
use of program reductions is a viable planning model to consider. It 
enables the institution to maintain the diversity of its programs even 
though their staffing levels are reduced. This method would also enable 
an institution to meet its contractual obligations to students.13 The in- 
stitution must permit students, both graduate and undergraduate, to 
complete their degree programs without a diminution in its quality or to 
provide them adequate notice of an impending program elimination to 
enable them to transfer to another institution.’ Therefore, even in a pro- 
gram elimination situation, it is necessary for an institution to retain suf- 
ficient faculty (at least temporarily) to fulfill this obligation. As a result, 
in some instances, it may be more logical for institutions to maintain ex- 
isting programs, even though reduced in size, than to eliminate them en- 
tirely. 

The underlying premise behind the alternative reorganization 
scenarios must be kept in mind at all times. That premise is that institu- 
tional quality need not be sacrified to balance a budget. Thus, behind any 
reorganization geared to economize is the recognition that the goal of the 
institution, to provide the highest quality education possible, must con- 
tinue to be met. From an academic planning perspective, selective pro- 
gram eliminations or program reductions enable the institution to be 
more precise in deciding where expenditures will be reduced and where 
reductions will be the least destructive to the overall quality of the in- 
stitution.15 Reductions through financial exigency procedures, because 
of their traditional across-the-board, seniority-related nature, create the 
greatest potential damage to the institution’s purpose. Yet the latter alter- 
native is used most often because of the ‘‘safety’’ and ease of its applica- 





13 For a review of the contractual relationship between the student and the university, 
see Nordin, The Contract to Educate: Toward a More Workable Theory of the Student- 
University Relationship, 8 J. COLL. & U.L. 141 (1981-1982); Ray, Toward Contractual Rights 
for College Students, 10 J.L. & Ep. 163 (1981); Jennings, Breach of Contract Suits by 
Students Against Postsecondary Education Institutions: Can They Succeed?, 7 J. COLL. & 
U.L. 191 (1980-1981). 

14 Olswang, Cole, and Wilson, Program Elimination, Financial Emergency, and Stu- 
dent Rights, 9 J. COLL. & U.L. 163 (1982-1983). 

15 Dougherty, Should You Starve All Programs Or Eliminate a Few?, in NEw Direc- 
TIONS FOR INSTITUTIONAL RESEARCH: COPING WITH FACULTY REDUCTIONS, NO. 30 at 9-24 (S.R. 
Hample ed. 1981). 
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tion. However, if the financial crisis is severe enough to warrant the 
declaration of a financial exigency, the use of program reduction or faculty 
elimination mechanics can and should still be used. Unless required by 
existing institutional rules, straight seniority layoffs should not be used 
in effecting faculty reductions in a financial exigency since they have no 
relation to program needs and will impair institutional quality. 


II. POLICY GUIDELINES FOR THE IDENTIFICATION OF FACULTY 
FOR REMOVAL. 


As discussed in the previous section, three primary alternatives exist 
to accomplish economies in the university’s faculty staffing: financial ex- 
igency declarations, program eliminations, and program reductions. 
Common to all three alternatives is the necessity to construct a prioritized 
list of programs which are not central to the continued functioning of the 
institution and thereafter to identify the faculty who are to be removed. 

While the prioritization of expendable programs will indicate from 
where faculty reductions should be made, there also must be developed a 
system of structures or guidelines for identifying who within those areas 
is to be removed. The issues of tenure, seniority, departmental or uni- 
versity need, faculty performance, and others, must be considered in 
determining the guidelines to be used in such an identification process. 


Some of these policy issues are discussed below, along with support for 
each side of the issue. 


1. Should all tenured faculty within an identified program be re- 
tained until all non-tenured faculty within the program are 
removed? 


Institutional rules regarding the rights accrued under the contract of 
tenure must be examined to determine whether flexibility exists in the 
removal of faculty. But generally, the question must be asked: Does the 
contract of tenure require that faculty with tenure be retained until all 
non-tenured faculty are released? In order to assess this question, it 
seems appropriate first to examine the principles of tenure set forth by 
the American Association of University Professors. 

The AAUP defines tenure, in its 1940 Statement, as ‘‘a means to cer- 
tain ends; specifically: 1) freedom of teaching and research and of ex- 
tramural activities and 2) a sufficient degree of economic security to 
make the profession attractive to men and women of ability.’’'® Yet, at 
the same time, the AAUP recognizes termination of tenure will be 


necessary ‘‘under extraordinary circumstances because of financial ex- 
igencies.’’?7 





16 Academic Freedom and Tenure, 1940 Statement of Principles and 1970 Inter- 
pretive Comments, 60 AAUP BULL. 269-72, 270 (Summer 1974). 
17 Td. 
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In the event removals are required because of financial exigency, the 
AAUP policies state the preference tenured faculty should have over non- 
tenured. ‘‘The appointment of a faculty member with tenure will not be 
terminated in favor of retaining a faculty member without tenure, except 
in extraordinary circumstances where a serious distortion of the 
academic program would otherwise result.’’1® Also, ‘‘[a]s particular 
reductions are considered, rights under academic tenure should be pro- 
tected. The service of a tenured professor should not be terminated in 
favor of retaining someone without tenure who may at a particular mo- 
ment seem to be more productive.’’® 

Thus, the AAUP statements and guidelines reinforce the position 
that while the institution can remove tenured faculty, the contract of 
tenure entitles the faculty member to the right to be retained until non- 
tenured faculty have been released. This preference, however, appears to 
be limited to identifiable program units only, reinforcing the validity of 
making specific programmatic reductions. 

Despite the AAUP position, equally supportable arguments can be 
presented as to why preference, even within programs, should not be 
given to tenured faculty over non-tenured faculty should such removal 
situations arise. No court has formally stated that tenured faculty must be 
given preference over non-tenured faculty in such situations. Tenured 
faculty may be removed for financial reasons. ‘‘No case indicates that 
tenure creates a right to exemption from dismissal for financial 
reasons.’’2° In the several cases that have been brought by tenured faculty 
members objecting to their removal for budgetary reasons, the courts 
have consistently held that tenure is subject to termination by the institu- 
tion if the governing body determines that the financial need for doing so 
is bona fide, made in good faith, and the rules of the institution are 
followed in effecting the terminations.?1 

Further, the development of the identification criteria under which 
faculty members are to be selected for removal because of budgetary 
reasons is left to the administration. In Krotkoff v. Goucher College,?2 
eleven untenured and four tenured faculty were selected for removal. 
‘These professors were selected largely on the basis of the dean’s study 
of enrollment projections and necessary changes in the curriculum.’’?3 
This was found to be a valid procedure. In Levitt v. Board of Trustees of 





18 AAUP Recommended Institutional Regulations supra note 3, at 187. 

19 On Institutional Problems Resulting from Financial Exigency: Some Operating 
Guidelines, 60 AAUP BULL. 267-68, 267 (Summer 1974) [hereinafter cited as AAUP, Finan- 
cial Exigency]. 

20 Krotkoff, 585 F.2d ad 679 n.11. 

21 For a thorough review of the relevant cases involving financial exigency termina- 
tions, see Tucker, Financial Exigency—Rights, Responsibilities and Recent Decisions, 2 J. 
COLL. & U.L. 103 (1974), in conjunction with Wilson, Financial Exigency: Examination of 
Recent Cases Involving Layoff of Tenured Faculty, 4 J. COLL. & U.L. 187 (1977). 

22 585 F.2d 675 (4th Cir. 1978). 

23 Id. at 678. 
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the Nebraska State College, the administration, faced with a legislatively 
mandated budget reduction, prepared, after consultation with the faculty, 
a list of criteria upon which faculty members were to be evaluated ‘‘in 
order to verify the judgment made in deciding which faculty members 
would be terminated.’’24 Consideration was also given to maintaining 
‘the most necessary programs’’ and retaining individual faculty 
‘necessary for carrying on these programs.’’25 Again, the court upheld 
removals of both tenured and non-tenured faculty under this process. 

In Bignall v. North Idaho College,?® the court was squarely faced 
with the question of whether junior faculty could be retained over 
tenured faculty. Ms. Bignall was notified by the college of her removal 
after its declaration of a financial exigency. She alleged, among other 
things, that she was discriminated against because the college did not 
use proper procedures in selecting her for removal and that ‘‘the college 
retained less senior faculty.’’2”? The court found, however, that the col- 
lege had formulated guidelines to be applied to the entire fifty person 
faculty which took into account performance evaluations and the needs 
of the college. Based on the application of these guidelines,2* the court 
found her removal to be valid. ‘‘While there was some, perhaps 
unavoidable, flexibility in the selection process, the district court was 
not clearly erroneous in concluding that the college did not act 
discriminatorily.’’29 

Reasonable criteria must be used in the identification of faculty 
members to be removed in the event of reorganization. As long as those 
criteria are not applied in an arbitrary or capricious manner, or used as a 
subtrefuge to eliminate all tenure rights or punish faculty for permissible 
exercises of academic freedom, there appears to be no legal barrier to 
removing tenured faculty while retaining non-tenured faculty. The 
development of the particularized criteria for such identifications could 
take several forms, and faculty should be consulted in the process. 

But the technical and legal reasons for not distinguishing between 
tenured and non-tenured faculty do not totally address the policy issue. 
The practical questions are: Do you retain the ‘‘best’’ faculty in the in- 
stitution to staff the programs, or do you narrow that choice by first con- 





24 376 F. Supp. 945, 949 (D. Neb. 1974). 

25 Id. 

26 538 F.2d 243 (9th Cir. 1976). 

27 Id. at 249-50. 

28 The evidence the court identified as supporting Ms. Bignall’s removal was as 
follows: 

He [the President of the College] and various administrators, including the two 

heads of the two departments in which Ms. Bignall taught, all testified that she 

was the least well qualified academically; that because she directed her instruc- 

tion to the most gifted among her students, she alienated the less bright so that 

students regularly transferred out of her classes or tried to avoid her courses. 
Id. at 250. Thus, the use of ad hominen performance evaluations to identify faculty for 
removals for budgetary reasons is upheld as a valid process. 

29 Id. at 250. 
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centrating on the untenured faculty for removal? What are the conse- 
quences to the overall morale of the faculty by not giving priority to 
tenure in such a selection process? 

A strong argument can be made for protecting non-tenured faculty 
by making them equal to tenured faculty when financial reasons require 
staff reductions. Both cadres of faculty, tenured and untenured, are 
generally equal in credentials. While certainly tenured faculty likely 
have, because of their length of time in the profession, a greater depth of 
knowledge, the newer untenured faculty have been trained with the most 
current knowledge. And while some untenured faculty will not attain 
tenure because their performance is inadequate, so too some tenured 
faculty have fallen behind in their field, no longer do research, or are 
poor teachers. All this argues for looking at the individual in making 
retention decisions, not solely at tenure status.3° 

There is also the question of faculty morale. If tenured faculty do not 
feel secure from removal in preference to non-tenured faculty, then 
tenure, in this context, will lose its meaning. If all faculty are equally to 
be reviewed for removal, faculty throughout the institution will be fearful 
and morale will suffer to a greater extent than if tenure was afforded a 
priority status in such cutbacks. Additionally, it can be argued that not 
protecting tenure now will lead to an inability to attract new faculty in 
the future; new faculty will have no reason to work hard for tenure 
because tenure itself will provide no greater protections. This issue is fur- 
ther infected by the possibility of censure by the AAUP who, as a con- 
cerned third party, believes tenure must be given priority.?! 

This morale argument goes both ways. By reducing faculty on the 
basis of criteria such as need and performance, without regard to tenure 
status, faculty may view the university as focusing solely on what is best 
for the institution’s future. This would increase faculty morale. Where 
the institution retains those non-tenured faculty viewed important to the 
programmatic needs of the institution, and releases tenured faculty who 
are assessed as less valuable on the basis of their past performance, it will 
signal that performance is what counts in job retention. Accountability 
from such a policy will be clear. As a result, recruitment of future faculty 
would be enhanced, as good, new Ph.D.’s would be attracted to an in- 
stitution which has stated that if they perform well, they will be retained. 


2. Should length of service to the institution be a basis for identify- 
ing faculty for removal? 


Assuming the policy decision is made that tenure is to be afforded 
preference in the event of removals for reorganization or financial ex- 





30 See generally, Olswang & Fantel, Tenure and Periodic Performance Review: Com- 
patible Legal and Administrative Principles, 7 J. COLL. & U.L. 1 (1980-1981); O’Toole, A 
Conscientious Objection, TENURE (1979); Chait & Ford, BEYOND TRADITIONAL TENURE, (1982). 

31 See supra text accompanying notes 18 and 19. 
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igency, then the question of seniority within professional ranks must be 
addressed. If, in an identifiable program, there are non-tenured assistant 
professors, and tenured associate and full professors, should seniority 
within categories be a controlling factor in removal processes? On the 
other hand, if seniority is not used as a classifier, other guidelines, such 
as departmental program needs and faculty strengths will have to be 
identified and used. 

This issues comes most sharply into focus when decisions are made 
to reduce a unit to accomplish a more limited but distinct programmatic 
goal, since fewer faculty will be necessary to conduct the program 
desired. For example, if the unit is to eliminate two faculy members, and 
there are three assistant professors, should the two least senior be removed? 
Or, if that unit is to eliminate five faculty members, upon what criteria 
are the two tenured faculty members to be selected after the three assis- 
tant professors are removed? 

The argument for using seniority is straight-forward. Those who 
have been at the institution longest have the greatest commitment to the 
program, and therefore should be the last removed. Additionally, it can 
be argued that younger faculty with less time invested in the university 
are also the most mobile. They usually have lower salaries, and likely 
will find it less difficult to find jobs elsewhere. Seniority is also the 
easiest system to apply, and the easiest to defend on the basis of equal 
treatment. Simply add up the number of years service to the university, 
and the faculty with the least seniority are identified. 

However, very reasoned arguments are present for not using seniori- 
ty. The strongest argument is the impact on the academic program. If a 
program is to be retained at a reduced size, then it is the quality of the 
program which must be of primary importance. To protect the program 
the faculty who are best able to offer that program should be the ones re- 
tained. It is possible that there will be no correlation between seniority 
and faculty quality. To follow a stringent ‘‘last in - first out’’ policy, even 
within categories of non-tenured/tenured, will potentially reduce the in- 
stitution’s ability to maintain a high quality program. But most impor- 
tantly, straight seniority seems contrary to the merit principle long em- 
braced by higher education institutions. 


3. Should the academic needs of an identifiable program be used 
as a criterion in identifying faculty for removal? 


If seniority is not to be accepted as a policy guideline, then a 
guideline requiring the use of other criteria must be adopted. This is 
necessary even if tenure is to be a protected category. One such criterion 
is staffing needs. 

The use of program needs in deciding staffing decisions raises 
serious questions. To determine which faculty are best able to meet the 
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program’s needs, evaluations of faculty performance are required. Do 
such evaluations transform an educational reorganization process into an 
incompetence removal process? ‘‘It is deceptively easy to argue that 
retrenchment decisions should take into account the relatively superior 
performance of one faculty member as opposed to another. But the issue 
of evaluation of tenured faculty is itself controversial and probably would 
not survive being tied to issues of retrenchment.’’3? Thus, it can be 
argued that the selection of the best teachers and researchers, in relation 
to the reduced program needs, effectively results in the termination of the 
other faculty as incompetent. Different procedures must be followed and 
different rights attach where terminations for ‘‘cause,’’ such as in- 
competency, are made.%3 The use of a financial exigency or a reorganiza- 
tion process for this purpose would thus be deemed a subtrefuge, thereby 
violating the principles of academic freedom and the contract of tenure 
without due process. ‘‘The obvious danger remains that ‘financial ex- 
igency’ can become too easy an excuse for dismissing a teacher who is 
merely unpopular or controversial or misunderstood—a way for the 
university to rid itself of an unwanted teacher but without, according to 
him, his important procedural rights.’’34 

While this argument has strong merit, the use of programmatic need 
and faculty performance in the process of identification of faculty for 
removal in budgetary reduction situations has been upheld by the courts 
as valid, and not equivalent to a causal termination. It was noted in the 
previous discussion of the tenure preference issue that other institutions 
have validly used administrative evaluations of program needs and the 
abilities of the faculty to meet those needs in identifying faculty for 
removal in such situations.*5 

With the diversity of specialties and abilities of faculty even within 
specific programs, it would be necessary to precisely identify those facul- 
ty with the abilities needed to sustain a balanced program of reduced 
size. Such a process does not necessarily label a person not retained as 
incompetent. It states only that the university needs expertise in a 
specific area, and the faculty member removed has a different expertise 
or duplicates that of others. That faculty member may very well be one of 
the best persons in his/her academic field, but in relation to the needs of 
the university, that specialty is unnecessary or overstaffed. In this light, 
the process does not transform a reduction decision into an incompeten- 
cy removal, but it does, of course, require comparisons between faculty 
and assessments of their relative merit. 





32 Mortimer, Procedures and Criteria for Faculty Retrenchment, CHALLENGES OF 
RETRENCHMENT 168 (1981). 

33 Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972); Perry v. Sinder- 
mann, 408 U.S. 593 (1972); Ferguson v. Thomas, 430 F.2d 852, 856 (5th Cir. 1970); Chung 
v. Park, 514 F.2d 382, 386 (3d Cir.), cert. denied 423 U.S. 948 (1975). 

34 Browzin v. Catholic Univ., 527 F.2d 843, 847 (D.C. Cir. 1975). 

35 See supra text accompanying notes 26 to 33. 
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Any institution planning for change—reduction—must first undergo 
a review process to determine which programs must be retained, and 
how large those programs should be, while still providing the highest 
quality education. In order to effect those goals once the programs are 
identified, it seems only logical to retain the staff best able to provide and 
maintain the instructional and research quality desired. This would be 
the best usage of institutional resources toward the accomplishment of 
the institution’s goals. 

Should guidelines requiring need and performance evaluations be 
adopted as policy, the next question would be how those guidelines are 
to be translated into implementation criteria which can be used in such 
an identification process. While the centralized development and im- 
plementation of such criteria has been upheld,** it seems more ap- 
propriate, given the decentralized nature of academic matters, to have 
the particular criteria developed and implemented by faculty at the col- 
lege or departmental level. After the units slated for reduction are iden- 
tified, and their size and programmatic goals determined, the faculty of 
these units should be directly involved in constructing criteria to be used 
in identifying faculty to be retained. This mode of operation would 
simultaneously create uniformity in the principles applied, and recog- 
nize the ability of faculty to make the initial recommendations based on 
personal knowledge of program needs and faculty performance. Yet, 
such a decentralized procedure would have an obvious negative impact 
on morale, for faculty would be asked to identify colleagues who should 
be removed. 


4. Should special consideration be given to protect the university’s 
affirmative action accomplishments in any reduction process? 


Several alternative policy considerations for removal identification 
have been posed: tenure/non-tenure, seniority, program need, ability and 
performance. Whatever guidelines are ultimately selected, the question 
of exceptions to those guidelines for affirmative action purposes must be 
addressed. 

In light of the fact that affirmative action requirements are relatively 
recent developments, a higher proportion of minorities and women (and 
other protected classes) will be found in the untenured ranks, or in the 
recently tenured ranks, than amongst the senior faculty. As a result, the 
use of a tenure priority or a seniority system in faculty reductions quite 
likely would have the impact of severely reducing the representation of 





36 Id. The Supreme Court of New Jersey upheld the promulgation by the New Jersey 
Board of Education of lay-off rules in the event of financial emergency as within the 
managerial prerogative of the Board despite the existence of a collective bargaining agree- 
ment. Council of New Jersey State College Locals v. State Board of Higher Education, 91 
N.J. 18, 449 A.2d 1244 (1982). 
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minority groups in the faculty ranks. The reduction of women and 
minorities on the faculty would be at a higher percentage than the 
percentage of faculty being reduced overall. 

The consequences of reducing the number of women and minorities 
on the faculty would be extensive and problematic. First, the gross 
employment of members of identified categories would be reduced, mak- 
ing it virtually impossible for an institution to meet any employment 
goals which may have been negotiated with federal monitoring agencies. 
As a result, the institution could be subject to penalties, including grant 
and contract debarment. Second, many specialized accreditation agen- 
cies have affirmative action components among their evaluation criteria. 
If disproportionate numbers of minority and women faculty are reduced, 
accreditation problems may arise. 

If protecting affirmative action is adopted as policy, an institution 
will surely face the allegation of reverse discrimination. In addressing 
this issue, the Supreme Court has held that race, and other diversity- 
related characteristics, can be taken into account in various situations, 
including student admissions?’ and access to special apprenticeship and 
training programs.3* Taking such considerations into account in faculty 
removal situations has not been judicially resolved, nor, of course, do 
federal affirmative action requirements formally go beyond the search 
and employment situations.?9 


But just as in the policy issues previously discussed, this policy 
question involves a consideration of what is best for the university. If it is 
best to have a diverse faculty at the present staffing levels, is it not best to 





37 Regents of the University of California v. Bakke, 438 U.S. 265 (1978). 
38 United Steelworkers of Am. v. Weber, 443 U.S. 193, reh’g denied, 444 U.S. 889 
(1979). 
38 Recognizing the potential adverse impact on women and minorities which could 
result from layoffs ‘‘in recessionary periods, such as the current one. . .’’ the Equal Employ- 
ment Opportunity Commission expressed its concern for these groups and itself sought in- 
formation as to methodologies to assist these groups. 
The Commission is greatly concerned that because such layoffs usually have an 
adverse impact on minorities and women, the routine use of layoffs on a last- 
hired, first-fired basis is beginning to eradicate many recent affirmative gains 
made in the workplace. The Commission is, therefore, interested in investigating 
alternative approaches to layoffs which would satisfy the employer’s reduced 
labor needs with a minimum of adverse impact on minorities and women. 

Yet while the Commission’s statement was in the form of an inquiry, it was simultaneously 

a warning: 
However, even where a particular layoff may not be violative of Title VII, an 
employer may find itself vulnerable to private litigation or enforcement action by 
the EEOC or other governmental agencies, such as the Office of Federal Contract 
Compliance Programs, at a later date when the employer is in a new hiring phase. 
The employer may be confronted with a situation where it has to institute or 
reinstitute affirmative action plans because its earlier efforts to correct past 
discrimination were largely nullified by intervening layoffs. 

45 Fed. Reg. 60832 (1980). 
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maintain that diversity at reduced staffing levels? To accomplish this, 
special consideration must be given to retaining women, minorities, 
veterans, and the handicapped in any reduction policy guidelines 
adopted. 


5. Should special consideration be given to retaining faculty with 


longevity of employment and who are reasonably close to retire- 
ment? 


Just as it must address the affirmative action preference question, an 
institution must consider protecting those faculty members who are ap- 
proaching retirement but are not yet eligible to elect retirement benefits. 
Even in situations where program eliminations are to occur and all the 
faculty in a program are identified for removal, the issue arises as to the 
university’s obligation to protect this senior group of faculty. 

The Age Discrimination in Employment Act Amendments of 19784° 
basically prohibits the use of age in employment decisions. Persons be- 
tween ages 40 and 70 are protected against discrimination and cannot be 
forced to retire against their will. Yet while the objective of any institu- 
tional preference in removals due to reorganization or financial exigency 
would be to affirmatively protect older faculty, those relatively younger 
faculty still within the 40-70 age bracket would be negatively discrimi- 
nated against if such a protective policy were adopted for their more 
senior colleagues. 

There are also policy reasons against adopting a longevity or retire- 
ment based guideline for faculty removal decisions. It is possible that 
some of the faculty in this senior age bracket are the least productive, 
and, if program need and performance criteria were used in the removal 
identification process, these faculty members might not be retained. 
Thus, it may not be in the best interests of the institution to protect this 
group of faculty. 

On the affirmative side of this issue, the institution has a strong 
moral obligation to faculty who have given it long years of service and 
who may have been important in shaping their department and the 
university in the past. Their retirement salary is in part, what they have 
worked hard toward. As they now are about to reap those benefits, it is 
inhumane to put those benefits in jeopardy. 

Certainly, innovative early retirement options can be developed for 
those faculty already eligible under an institution’s retirement plan.*' 
Buy-out plans and partial reemployment options should be developed for 
those faculty who wish to ease out of academia without loss of retirement 
benefits. But while these options may address the needs of a select few 





40 29 U.S.C. § 631 (Supp. IV 1980). 
41 Harcleroad, Escape Routes: Do They Exist?, in NEw DiRECTIONS FOR INSTITUTIONAL 
RESEARCH: COPING WITH FACULTY REDUCTION No. 30 (S.R. Hample ed. 1981) at 79-96. 
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faculty, they do not resolve the policy dilemma of whether such a group 
should receive preferential institutional treatment. Clearly compassion 
bodes for affording this age group special dispensations, yet certain legal 
and practical realities must necessarily be weighed for the other side. 


lil. FACULTY RIGHTS AND PREROGATIVES 
IN THE EVENT OF REMOVAL 


Should it be necessary for reorganization or financial exigency pro- 
cedures to be activated and for faculty to be removed, there are additional 
issues to be addressed. Institutional rules, AAUP policies, or legal 
precedents governing faculty removals give faculty certain rights and 
prerogatives, which traditionally include: 


Placement in another unit; 

Retraining; 

Appeal of the removal decision; and 
Replacement rights of released faculty. 


Pwd 


It is necessary to review these prerogatives, and their implications. 
1. Placement in another unit. 


In the event of faculty removals because of institutional reorganiza- 
tion or financial exigency, tenured (or tenure eligible) faculty members 
normally have the right to be considered for open positions in other 
units. The AAUP Regulations state that before terminating an appoint- 
ment because of financial exigency, the institution, with faculty par- 
ticipation, will make every effort to place the faculty member concerned 
in another suitable position within the institution.42 

However, in a time of financial retrenchment there likely will be no 
‘available’ positions elsewhere. In fact, before an institution can declare 
a financial exigency, it must have already exhausted all other avenues of 
reducing its expenditures, including cutting vacant positions and freez- 
ing new hiring.*? 

If the policy decision is made to give tenured faculty a priority over 
non-tenured faculty in removal matters, it could be argued that no 
tenured faculty member should be removed until all untenured faculty 
members are removed thoughout the university. If a tenured faculty 
member is in a program that is being reduced or eliminated, then that 
faculty member should not be removed from the institution if there are 





42 AAUP Recommended Institutional Regulations, supra note 3, at 187. 

43 The AAUP Regulations provide that: ‘‘If the institution, because of financial ex- 
igency terminates appointments, it will not at the same time make new appointments ex- 
cept in extraordinary circumstances where a serious distortion in the academic program 
would otherwise result.’’ Id. at 186. 
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non-tenured faculty in programs elsewhere in the university. Rather, the 
tenured faculty member should be transferred to another program and the 
non-tenured faculty member removed. This argument is bolstered by the 
AAUP Policy that ‘‘[t]he appointment of a faculty member with tenure 
will not be terminated in favor of retaining a faculty member without 
tenure, except in extraordinary circumstances where a serious distortion 
of the academic program would otherwise result.’’*4 One court consider- 
ing this issue has stated that: ‘‘An institution truly motivated only by 
financial considerations would not hesitate to place the tenured professor 
in another position if one can be found, even if this meant displacing a 
non-tenured instructor.’’*5 Thus, there is strong agreement that a tenured 
faculty member should displace a non-tenured faculty member in another 
unit if that substitution will not distort the academic program. 

However, there is no authority which would suggest that tenured 
faculty members are entitled to be placed in positions for which they are 
not qualified. However, at least one court has found that it is the ‘‘na- 
tional academic community’s understanding’’ that tenure includes the 
requirement that the university make a good faith effort to find another 
position for a released faculty member.*® But the courts have never re- 
quired a university to remove one faculty member to create a vacancy for 
another. 


2. Retraining 


The AAUP Financial Exigency guidelines state that tenured faculty 
members should be given the opportunity to ‘‘readapt within a depart- 
ment or elsewhere within the institution; institutional resources should 
be made available for assistance in readaptation.’’*? Yet if specific 
university rules do not require it to provide retraining to enable a remov- 
ed faculty member to enter a new area within the university, the courts 
have not required it. ‘‘[I]n the absence of an explicit contractual under- 
taking, the evidence discloses that tenure does not entitle a professor to 
training for appointment in another discipline.’’*® Nonetheless, even 
though not judicially required, reasonable consideration should be given 
to retraining faculty, taking into account the time and expense it would 
take to do so. In Krotkoff,49 the court, though first finding the faculty 
member had no contractual right to retraining, still considered the issue 
and upheld the university’s denial of retraining where it found that it 
would take two to four years to retrain a Germanics professor for a vacant 





> 


4 AAUP Financial Exigency, supra note 23, at 267. 

45 Browzin v. Catholic Univ. of Am., 527 F.2d 843, 847 (D.C. Cir. 1975). 

46 Krotkoff v. Goucher Coll., 585 F.2d 675, 679 (4th Cir. 1978). 

47 AAUP Financial Exigency, supra note 20, at 267. 

48 Krotkoff v. Goucher Coll., 585 F.2d 675, 682 (4th Cir. 1978), citing Browzin.v. 
Catholic Univ. of Am., 527 F.2d 843, 850-51 (D.C. Cir. 1975). 

49 Krotkoff, 585 F.2d 675. 
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position in economics. Thus, the institution’s obligation to the faculty 
member is fulfilled if it makes a good faith effort to place the removed 
faculty member in a vacant position for which he or she is presently 
qualified, or if it offers minimal training. ‘‘If no position is available in 
the institution, with or without training, the faculty member’s appoint- 
ment may be terminated.’’5° 


3. Appeal of the removal decision 


Because removals of faculty for financial exigency or educational 
reorganization reasons do not fall within the concept of termination for 
‘“‘cause,’’ requiring full due process hearings to protect the liberty and 
property interests at stake in such situations,*! more limited appeal rights 
for faculty are permissible. In Johnson v. Board of Regents of the Univer- 
sity of Wisconsin System,*2 the court outlined the minimal due process 
elements institutions are required to make available to faculty who ap- 
peal their layoffs due to financial retrenchment: 


furnishing each [faculty member] with a reasonably adequate written state- 
ment of the basis for the initial decision to lay off; furnishing each [faculty 
member] with a reasonably adequate description of the manner in which the 
initial decision had been arrived at; making a reasonably adequate 
disclosure to each [faculty member] of the information and data upon which 
the decision-makers had relied; and providing each [faculty member] the 
opportunity to respond.*? 


Another important difference between the due process procedures 
which must be afforded faculty in removals due to financial exigency or 
institutional reorganization, as opposed to those procedures afforded in 
terminations for cause, is the time at which these procedures must be of- 
fered. Faculty may not have their property interests impaired through ter- 
mination for cause until appropriate due process is afforded. However, 
the due process procedures to be offered in removals for reorganization 
may be afforded after the termination is effected.54 

The AAUP Regulations stipulate that at least a year’s notice should 
be given to faculty removed for reasons of reorganization or financial ex- 
igency.®> However, institutions faced with financial crises are often 
unable to provide such lengthy notice periods. Indeed, the courts have 
approved removals for financial exigency with notice as short as 30 
days.5* However, the length of notice should be as long as possible, 





50 AAUP Financial Exigency Guidelines, supra note 19 at 267. 

51 See cases cited supra note 33. 

52 377 F. Supp. 227 (W.D. Wis. 1974), aff'd. 510 F.2d 975 (7th Cir. 1975). 

53 Johnson, 377 F. Supp. at 240. 

54 Klien v. Board of Higher Educ. of the City of New York, 434 F. Supp. 1113 
(S.D.N.Y. 1977). 

55 AAUP Recommended Institutional Regulations, supra note 3, at 189. 

56 Klien, 434 F. Supp. 1113. 
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reasonable in light of the basis for the removals, and certainly, if institu- 
tional rules exist which prescribe the notice period, in accord with those 
rules. 


4. Replacement rights of released faculty 


The AAUP Regulations provide that a faculty member removed for 
reasons of financial exigency retains the right of first refusal on his or her 
position should it become available within three years of his or her 
removal.5? This AAUP policy confines that right of reinstatement to the 
‘‘place’’ from which the faculty member was removed (i.e., the program). 
A more general reinstatement policy could be granted by institutions. 
Removed faculty might be given preference for positions anywhere in the 
institution for which they are qualified. This approach seems more 
reasonable particularly where faculty are removed due to program 
eliminations and their ‘‘place’’ would never reappear. 

Whatever reinstatement provisions are adopted, all removed faculty 
should be given the same reemployment opportunities. No removed 
faculty should be excluded from the rights afforded others, similarly 
situated, for to do so raises the inference that factors other than those 
espoused for the original removal decision were used. 


CONCLUSION 


It is essential that any institutional reorganization plan, whether 
through the advent of a declaration of financial exigency or by means of 
selected program reductions or eliminations, be based upon a solid 
educational foundation. Before any movement is made towards 
necessitated change, an educational plan for the institution must be 
developed. Only with such foundation in place can the policy issues 
guiding the program and faculty elimination selection and implementa- 
tion criteria withstand legal challenge. And while the issues concerning 
tenure and job retention ultimately receive the central focus in any such 
reorganization, reduction methodologies must be decided from a policy 
perspective—considering what is best for the institution—rather than 
from an emotional or purely legal perspective. 


Tenure’s real concern is with arbitrary dismissals based on an 
administrator’s or a trustee’s distaste for the content of a professor's 
teaching or research, or even for positions taken completely outside the 
campus setting. . . . Dismissals based on financial exigency, unlike those for 
cause or disability, are impersonal; they are unrelated to the views of the 
dismissed teachers. A professor whose appointment is terminated because 
of financial exigency will not be replaced by another with more conven- 
tional views or better connections. Hence, bona fide dismissals based on 
financial exigency do not threaten the values protected by tenure.** 





57 AAUP Recommended Institutional Regulations, supra note 3, at 187. 
58 Krotkoff v. Goucher Coll., 585 F.2d 675, 680 (4th Cir. 1978). 














THE APPLICATION OF EXPORT 
CONTROL LAWS TO SCIENTIFIC 
RESEARCH AT UNIVERSITIES 
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Scientific research is, increasingly, an international undertaking. 
Talent and creative energy are widely distributed and do not respect 
political and national boundaries. Thus world-class research in many fields 
is done in Western Europe, in Japan, and in the Soviet Union, as well as in 
North America and many other places. Furthermore the faculties and 
research staffs in most U.S. universities are composed in part of scholars 
from many other countries. Some are here more or less permanently; others 
are visitors for a few weeks or a few years. Academic and other institutions 
achieve prominence in research by focusing in a single-minded, insistent, 
passionate way on attracting and retaining the most creative individuals. 
This inevitably leads to a cosmopolitan community at all of our great 
research universities. ! 


I. INTRODUCTION 


In what has proven to be a revolutionary development in the direc- 
tion of science and higher education in this country, the number of 
foreign students enrolled in undergraduate and graduate degree pro- 
grams doubled during the 1970’s. At the graduate level, in engineering 
and mathematical/computer sciences, the proportion of foreign students 
had passed 40% and 30% respectively by 1979. Almost half of the doc- 
torates in engineering went to foreign students in that year. Two out of 
every three post-doctorate engineers were foreign nationals. Large 
numbers of these foreign scientists remain in the United States at univer- 
sities, in private industry, and in the government. 

With increasing, and in the eyes of some, alarming vigor, the federal 
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government has sought in recent years to limit the exchange of scientific 
information between these foreign scholars and their American col- 
leagues. This article examines actions taken by the government to 
restrict intellectual exchanges with foreign scholars; analyzes the laws 
upon which the government has relied; and concludes that reliance upon 
those laws and their application to the activities of university scientists is 
inappropriate and, possibly, unconstitutional. 

The National Academy of Science’s Panel on Scientific Communica- 
tion and National Security recently examined the current tension be- 
tween government and universities in a study which concluded that: 


There has been a substantial transfer of U.S. technology—much of it 
directly relevant to military systems—to the Soviet Union from diverse 
sources. The Soviet science and technology intelligence effort has increased 
in recent years, including that directed at U.S. universities and scientific 
research. The Soviet Union is exploiting U.S.-U.S.S.R. exchange programs 
by giving intelligence assignments to some of its participating nationals. 
This has led to reports of abuses in which the activities of some Soviet bloc 
exchange visitors have clearly extended beyond their agreed fields of study 
and have included activities that are inappropriate for visiting scholars. 

There is a strong consensus, however, that universities and open scien- 
tific communication have been the source of very little of this technology 
transfer problem.‘ 


This conclusion, however, is at odds with the attitudes underlying 
recent efforts by the federal government to invoke export laws to restrict 
potential technological leaks from the academic community. 


II. RECENT RESTRICTIONS OF SCIENTIFIC EXCHANGES 


The current climate is perhaps best illustrated by enumerating a 
series of government actions taken over the past few years and recent 
comments by government officials on the issue of technology transfer. 

1. In the last week of August, 1982, the federal government blocked 
the presentation of more than 150 unclassified papers at the 26th Interna- 
tional Symposium of the Society of Photo-Optical Instrumentation 
Engineers (‘‘SPIE’’). The Department of Defense requested the last 
minute withdrawal of the papers on topics such as optics and laser com- 
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munications because Soviet and East European scientists were scheduled 
to attend. Defense Department officials claimed that the papers were 
covered by the International Traffic and Arms Regulations (‘‘ITAR’’) and, 
therefore, would require munitions licenses approval before being pre- 
sented.5 Simultaneously, Department of Commerce warned SPIE organi- 
zers that their activities might constitute violation of the Export Adminis- 
tration Act.® 

2. Early in 1980, the American Vacuum Society sponsored a con- 
ference on magnetic bubble memory technology. Nationals of Warsaw 
Pact Countries and the People’s Republic of China were invited to the 
conference, whose participants included American industrial researchers 
and university faculty. One week before the conference was scheduled to 
open, the president of the Vacuum Society received a letter from the 
Commerce Department stating that the presentations to be made at the 
conference were covered by the Export Administration Regulations.” The 
president of the Society was invited to submit a request for an advisory 
letter in the week remaining. In view of the practical difficulties 
presented by the Commerce Department demand, the organizers of the 
conference decided to request that Soviet Bloc participants not attend. 
Other foreign participants were required to sign letters assuring that in- 
formation obtained at the conference would not be divulged to eastern 
bloc nationals.® 

3. Several months ago, United States Customs held up a Japan- 
bound shipment of books containing the proceedings of a SPIE sym- 
posium. After SPIE members convinced Customs that nothing sensitive 
was leaving the country, the shipment was permitted to leave.® 

4. Early in 1981, a Hungarian scientist was scheduled to visit Cor- 
nell to study electronic circuitry. He cancelled his trip, however, after the 





5 N.Y. Times, Sept. 5, 1982, at 1-1, 16 col. 1; Kolata, Export Control Threat Disrupts 
Meeting, 217 SCIENCE 1233 (Sept. 24, 1982). 

6 Id. 
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CHRON. HIGHER Epuc. 11-12 (Sept. 19, 1982). 

7 15 C.F.R. §§ 368-99 (1982). 
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Technology, 97th Cong., 2nd Sess. (1982). (Testimony of L.J. Brady, Assistant Secretary for 
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State Department informed Cornell that he could only receive informa- 
tion in classroom settings, would not be permitted to attend private 
seminars, and could not receive pre-publication copies of research 
papers. ?° 

5. In December, 1980, the National Science Foundation included in 
a grant award letter a ‘‘reporting’’ clause requiring the grantee (in an area 
of cryptographic research) to delay the publication of research results 
which might require classification until they were cleared by the Na- 
tional Security Agency." 

6. Most recently, several campuses have reported that the State 
Department, the Commerce Department and the F.B.I. have requested in- 
formation concerning visiting scholars and graduate students from the 
People’s Republic of China. 12 

There is reason to believe that these events are not isolated and that 
they are in fact the beginnings of a major effort to curtail the free ex- 
change of scientific information between American and foreign scholars. 
The following words used by government spokesmen to describe the cur- 
rent situation reflect an alarm that, when compared with the conclusions 
of the Panel of the National Academy of Science,’? has little basis in fact: 


1. There is an overlap between technological information and national 
security which inevitably produces tension. This tension results from the 
scientist’s desire for unconstrained research and publication on the one 
hand, and the federal government's need to protect certain information from 
potential foreign adversaries who might use that information against this na- 
tion. Both are powerful forces. Thus, it should not be a surprise that finding 
a workable and just balance between them is quite difficult.'4 





10 Kolata, Attempts to Safeguard Technology Draw Fire, 212 SciENCE 523, 524 (May 
1,1981). Stanford University protested regarding a similar situation involving attempts by 
the Department of State to impose restrictions on a Soviet robotics expert during his one 
week visit to Stanford. Kolata, Stanford Protests Restrictions, 215 SCIENCE 638 (1982). 

11 For a more detailed discussion of this so-called ‘‘Cryptography Event’’ see Waller- 
stein, Voluntary Restraints on Research with National Security Implications: The Case of 
Cryptography, 1975-1982. 2 NAS PANEL REPoRT, supra note 2, at 32-38. The function of the 
NSA is to intercept and decipher the communications of foreign governments and to protect 
secret U.S. communications. See P. BAMBERG, THE PUZZLE PALACE (1982). 

12 These form letters on Department of State letterhead have been sent to several major 
universities. The letters currently being sent to universities contain the following language 
indicating that the general license ‘‘exemptions,’’ as well as the ‘‘public availability”’ 
limitation, take university research outside the scope of the statute, ‘‘If the above-named 
student is engaged only in classwork and independent study involving material that would 
generally be accessible to the public or your student body, the regulations described in the 
enclosed information do not apply.”’ 

13 See supra text accompanying note 4. The NAS panel concluded that, while the 
Soviet Union may direct future intelligence efforts at the universities, there is currently 
scant evidence indicating that leaks from American universities contribute to the transfer of 
military technology from this country to the Soviet Union. Deutch, Killian, Lindsay, Panof- 
sky, Phillips & Staats, Memorandum From the Intelligence Subpanel to the Panel on Scien- 
tific Communication and National Security in 2 NAS PANEL REPORT supra note 2, at 3, 3-5. 

14 Address by Admiral B.R. Inman, Deputy Director of the Central Intelligence Agency, 
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2. [I]n our considered view . . . the [scientific] exchanges to date, in the 
main, have not been reciprocal. Rather, it is quite apparent that the Soviets 
exploit scientific exchanges as well as a variety of other means in a highly 
orchestrated, centrally directed effort aimed at gathering the technical infor- 
mation required to enhance their military posture. 5 


3. Operating out of embassies, consulates, and so-called ‘‘business 
delegations,’’ KBG operatives have blanketed the developed capitalist coun- 
tries with a network that operates like a gigantic vacuum cleaner, sucking 
up formulas, patents, blueprints and know-how with frightening precision. 
We believe these operations rank higher in priority even than the collection 
of military intelligence . . . . This network seeks to exploit the ‘‘soft under- 
belly’’—the individuals who, out of idealism or greed, fall victim to intelli- 
gence schemes; our traditions of an open press and unrestricted access to 
knowledge; and finally, the desire of academia to jealously preserve its 
prerogatives-as a community of scholars unencumbered by government 
regulation. Certainly, these freedoms provide the underpinning of the 
American way of life. It is time, however, to ask what price we must pay if 
we are unable to protect our secrets?'* 


On April 2, 1982, Executive Order No. 1235617 was issued, making it 
easier to classify information by extending the scope of classification to 
include information originating under federal grants. When he signed 
this order, President Reagan said that it reflected ‘‘a coordinated effort in- 
volving officials of the executive branch, Members of Congress, and 
representatives of concerned private organizations.’’’* Yet, some com- 
mentators have suggested that the entire effort was carried out in isola- 
tion within the executive branch. '9 


Ill. AUTHORITY FOR GOVERNMENT ACTIONS 


The events and remarks described above, suggest an atmosphere of 
fear and distrust absent in earlier times when government and univer- 
sities worked well together.2° One factor contributing to this tension is 
the unsuitability of export control laws applied by government officials 
to control the exchange of technical data in academic settings. In the 
absence of more appropriate mechanisms to regulate university research, 
the law has been stretched and misapplied. 

Government officials rely upon several statutes to control scientific 





National Security and Technical Information (Before A.A.A.S., Washington, D.C., January 
7, 1982). 

15 Carlucci, Scientific Exchanges and U.S. National Security, 215 SCIENCE 140 (1982). 
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20 See Killian, A Brief Analysis of University Research and Development Efforts 
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communication.?1 The Export Administration Act (EAA), and the regula- 
tions (EAR) thereunder, administered by the Department of Commerce,?? 
establish a mandatory licensing scheme for commodities and ‘‘technical 
data’ having civilian and military significance (so-called ‘‘dual use’’ 
technology). Violations of EAR carry civil as well as criminal penalties. 

The International Traffic in Arms Regulations (ITAR),23 promulgated 
under authority of the Arms Export Control Act,?4 and implemented by 
the Department of State through its Office of Munitions Control, establish 
a licensing scheme for military equipment and ‘‘technical data’’ relating 
thereto. ITAR violations are punishable by civil as well as criminal 
penalties. As a practical matter, the Department of Defense and the in- 
telligence community play an important role in the implementation of 
these export control laws. Both EAR and ITAR effectively exempt from 
licensing requirements all publicly available data.25 This, combined with 
possible constitutional limitations? weakens their impact on the scien- 
tific community. 

Executive Order 1235627 grants authority to a number of federal agen- 
cies to classify information including the results of research produced 
under government grants and contracts. Classified information can not be 
disclosed to anyone, including foreign scholars, without security 
clearance. 

In addition to these laws relating directly to the control of informa- 
tion, the government may take advantage of related statutory schemes. 
The Immigration and Nationality Act2* provides authority to exclude par- 
ticular aliens if the State Department or Attorney General has reason to 
believe that they are seeking to enter the United States ‘‘to engage in ac- 
tivities which would . . . endanger the . . . security of the United 
States,’’2° and to ‘‘deport aliens who do not comply with conditions of 
admission.’’3° 

The Inventions Secrecy Act?! authorizes the Commissioner of 
Patents to keep patent applications secret and to withhold the grant of a 





21 It is beyond the scope of this paper to describe at length the operations of these 
laws. The discussion will, therefore, be limited to aspects of the laws as they may pertain, or 
as the government has suggested they pertain, to the exchange of information between 
American and foreign scholars. 

22 50 U.S.C. app., §§ 2401-20 (Supp. IV 1980). See supra note 7. 

23 22 C.F.R. §§ 121.01-130.33 (1982). 

24 22 U.S.C. §§ 2751-94 (1976 & Supp. IV 1980). 

25 See infra notes 34-61 and accompany text. Both EAR and ITAR can apply to 
unclassified data. 

26 See infra notes 38-48 and accompanying text. 

27 See supra note 17. 

28 8 U.S.C. §§ 1101-557 (1976 & Supp. IV 1980). 

29 Id. at § 1182(a)(27). 

30 Id. at § 1251{(a). 

31 35 U.S.C. §§ 181-88 (1976). 
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patent for national security reasons. In effect it amounts to a classification 
order for certain inventions. 

In the areas of nuclear power and weaponry, government authority 
to restrict scientific communication is bolstered by the Atomic Energy 
Act,’ which provides inter alia that information relating to nuclear 
weapons and nuclear power is ‘‘born classified.’’>3 

Finally, because of its increased economic responsibility for a large 
portion of the research performed in this country, the government can 
seek to control scientific communication by imposing controls on the 
recipients of government funds. 


A. THE INTERNATIONAL TRADE IN ARMS REGULATION (ITAR) 


This legislation was enacted to control the export of weaponry and 
most items controlled under ITAR are military articles.** Because of the 
sweeping language of the statute, however, ITAR can also apply to scien- 
tific information. ITAR prohibits the ‘‘export’’ of ‘‘technical data’’ 
without a license. As defined in the statute, the term ‘‘export’’ includes 
the disclosure of technical data to a foreign national without regard to 
where the disclosure takes place.*5 The term ‘‘technical data’’ includes 
‘‘unclassified information that can be used, or be adapted for use, in the 
design, production, manufacture, repair, . . . processing, engineering 
[and] development’”’ of items on the U.S. munitions list. It also includes 
‘fany technology which advances the state-of-the-art or establishes a new 
art in an area of significant military applicability in the United States.’’36 
This language has been construed to include technical knowledge 
transferred in private international commercial transactions.%7 

ITAR exempts from its licensing requirements technical data already 
published and publicly disseminated. Thus, the structure of ITAR creates 
an awkward dilemma for research scientists. Examples of how ITAR 
could be applied to disrupt university research, without necessarily 
achieving the result of secrecy, are numerous. For example, a foreign stu- 
dent might be prevented from working in a research laboratory to learn 





32 42 U.S.C. §§ 2011-2296 (1976 & Supp. IV 1980). 

33 Id. at § 2014(y), i.e., is classified as soon as it comes into existence. 

34 The predecessor of the Arms Export Control Act was the Mutual Security Act of 
1954, ch. 937, 68 Stat. 832 (1954), which was concerned primarily with foreign aid. Prior to 
1954, munitions exports were regulated pursuant to the Neutrality Act of 1939. The laws 
were changed not to alter their coverage but rather to simplify procedures. See generally, 
Comment, Arms Control—State Department Regulation of Exports of Technical Data 
Relating to Munitions Held to Encompass General Knowledge and Experience—United 
States v. Van Hee, 9 N.Y.U. J. INT'L LAw & POL. 91, 96-7 (1976). 

35 22 C.F.R. § 125.03 (1982). 

36 22 C.R.F. § 125.01 (1982). 

37 United States v. Donas-Botto, 535 F. Supp. 191 (E.D. Mich. 1973), aff’d sub. nom., 
United States v. Van Hee, 531 F.2d 352 (6th Cir. 1976). 
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about a microprocessor development that has application in high speed 
computation, but would be able to read about the development in a jour- 
nal. An American could publish, but not deliver, a scientific paper which 
includes ‘‘technical data’’ to a symposium of scientists in a foreign coun- 
try. ITAR might even be extended to cover correspondence between an 
American professor and a former foreign student on developments per- 
taining to ‘’technical data’’ within the scope of ITAR. 

Despite reliance upon ITAR by federal officials, its future application 
to scientific exchange in academia may be limited because of two funda- 
mental deficiencies. First, ITAR expressly excludes technical data in the 
public domain. As noted above, this limitation is of particular significance 
in the academic research community with its long tradition of prompt 
publication of research results for the use and benefit of fellow scholars 
and scientists. Second, notwithstanding this limitation for information in 
the public domain, ITAR fails accommodate first amendment rights.3* 

The constitutional issue was recognized as early as 1978 in a Justice 
Department memorandum addressed to then scientific advisor to Presi- 
dent Carter, Dr. Frank Press.3° The Justice Department memorandum 
concluded that the ITAR licensing requirements constituted a prior 
restraint prohibited under the first amendment and violated first amend- 
ment doctrines of overbreadth and vagueness.*° In the absence of authority 
directly on point, the opinion relied on established tenets of constitutional 
law enunciating first amendment principles and concluded, ‘‘[i]t is well 


established that prior restraints on publication are permissible only in ex- 
tremely narrow circumstances and that the burden on the government of 
sustaining any such restraint is a heavy one.’’*! It noted that in the limited 





38 This discussion assumes that scientific speech is entitled to first amendment pro- 
tection. The Supreme Court has hinted that scientific speech is a protected form of expres- 
sion. FCC v. Pacifica Foundation, 438 U.S. 726, 746 (1978) (words lacking literary, political 
or scientific value not entirely outside first amendment protection); Miller v. California, 413 
U.S. 15, 34 (1973) (first amendment protects works with scientific value); Roth v. United 
States, 354 U.S. 476, 484 (1957) (scientific advancement is reason to protect freedom of 
press); See Ferguson, Scientific Inquiry and the First Amendment, 64 CORNELL L. REV. 639, 
644 n. 19 (1979); See generally, Ferguson, Scientific and Technological Expression: A Prob- 
lem in First Amendment Theory, 16 Harv. C.R.-C.L. L. REv. 519 (1981). 

39 Harmon, Memorandum to Dr. Frank Press, Constitutionality under the First 
Amendment of ITAR Restriction on Public Cryptograph (May 11, 1978) [hereinafter referred 
to as Harmon Memo]. 

40 It is a well-established principle of American constitutional law that legislation 
must be narrowly tailored to meet a particular government objective. If a law is not and as a 
consequence substantially impinges upon a constitutionally protected right, it will be found 
to be overbroad. See Broaderick v. Oklahoma, 413 U.S. 601 (1973). 

.41 Harmon Memo, supra note 39, at 9; See infra note 74. See generally Nebraska Press 
Association v. Stuart, 427 U.S. 539 (1976); Organization For a Better Austin v. Keefe, 402 
U.S. 415 (1971); Carroll v. Princess Anne, 393 U.S. 175 (1968). Despite strong assertions of 
national security interests, the Court refused to bar the publication of classified documents 
in New York Times Co. v. United States, 403 U.S. 713 (1971) (The ‘‘Pentagon Papers 
Case’’). 
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number of situations in which prior restraints are constitutionally per- 
missible, they must be well-defined and confined to narrow set of circum- 
stances.‘2 It found that ITAR was not precise enough to prevent arbitrary 
licensing decisions*? and did not contain the constitutionally required 
mechanism for judicial review.*4 The Justice Department also expressed 
doubt that the executive branch could validly provide for licensing 
without more explicit congressional authorization.*5 

A subsequent decision of the Ninth Circuit upholding the constitu- 
tionality of ITAR does not address all of the constitutional infirmities of 
concern to the Justice Department. In United States v. Edler Industries, 
Inc. ,47 the Ninth Circuit upheld ITAR against constitutional attack by 
reading in a scienter requirement and a condition that the ‘‘technical 
data’ be ‘‘directly and significantly related’’ to items on the Munitions 
Control List. The court did not address the prior restraint issue and its 
scienter requirement that the defendant must know or have reason to 
know that the technical data would be put to a prohibited military use,** 
imposes a requirement missing in the academic context. This decision, 
when considered along with the fact that Justice Department itself has sug- 
gested in strong terms that the basic ITAR scheme is unconstitutional ,*9 
gives rise to some optimism in the scientific community. 

It should be kept in mind however that the Edler decision has not 
been codified or incorporated into existing legislation. In fact, proposed 
ITAR revisions issued by the State Department on December 19, 1980, 


did not include any of the requirements which the Edler court read into 
the regulations. A Justice Department memo commenting on the con- 
stitutionality of the proposed revisions has concluded that the proposed 
revisions of the technical data provisions would still unduly impinge 
upon first amendment rights in the absence of special circumstances 
such as a grave and immediate threat to national security.5° 





42 Harmon Memo, supra note 39, at 9; See Erzoznik v. City of Jacksonville, 422 U.S. 
205 (1975); Blount v. Rizzi, 400 U.S. 410 (1971); Freedman v. Maryland, 380 U.S. 51 
(1965); In New York Times Co. v. United States, 403 U.S. 713, the Justices did not reach a 
consensus as to what the appropriate standard should be. Ten opinions were submitted. 

43 Harmon Memo, supra note 39, at 10. 

44 Before any restraint on expression become final, it must be subjected to prompt 
judicial review. The burden is on the government to justify its decisions. See Blount, supra 
note 42; Freedman, supra note 42; Harmon Memo, supra note 39, at 10. 

45 Harmon Memo, supra note 39, at 15. 

46 Courts have addressed the third alleged constitutional infirmity raised in the Har- 
mon Memo, supra note 39, and have upheld ITAR’s licensing provisions against challenges 
to the scope of delegated authority. See, e.g., United States v. Gurrola-Garcia, 547 F.2d 1975 
(9th Cir. 1976); United States v. Stone, 452 F.2d 42 (8th Cir. 1971); Samora v. United States, 
406 F.2d 1095 (5th Cir. 1969). 

47 579 F.2d 516 (9th Cir. 1978). 

48 Id. at 521. 

49 See supra notes 39-45 and accompanying text. 

50 Olsen, Memorandum For William B. Robinson (1981). Subsequent to Edler, there 
has been one unsuccessful first amendment challenge to ITAR. In United States v. 
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B. THE EXPORT ADMINISTRATION ACT 


The Export Administration Act is similar in may respects to ITAR, 
and to date it has not been the basis for any prosecutions of research 
scientists.51 Like ITAR, EAR controls the ‘‘export’’ of ‘‘technical data.’’52 
The EAR definition of ‘‘export’’ is similar to that used in ITAR, in that an 
export occurs, inter alia, if there is an actual transmission of data out of 
the United States or an exchange of information within the United States 
to a foreign national.* Yet, for a great quantity of technical data, EAR 
grants, in section 379, an automatic license, called a general license GTDA 
and GTDR which requires no application and is therefore a de facto ex- 
emption. 

The general license ‘‘exemption’’ is available for a large portion of 
scientific information, including scientific data which is defined as ‘‘in- 
formation not directly and significantly related to design, production, or 
utilization in industrial processes.’’54 A general license is also available 
for ‘‘[iJnstruction in academic institutions and academic laboratories, ex- 
cluding information that involves research under contract related directly 
and significantly to design, production or utilization in industrial proc- 
esses.’’55 

The categories to which ‘‘general licenses’’ or ‘‘exemptions’’ apply 
would, read literally, encompass nearly all university research results 
and exchanges thereof to foreign nationals. Nonetheless, EAR was the 
cited authority for the restrictions imposed at the Bubble Memory Confer- 
ence by the Department of Commerce. Whether as a result of the ques- 
tioning of the Commerce Department’s action or otherwise, the Com- 
merce Department, in May 1981, prepared a draft revision of section 379. 
Under the proposed revisions, a distinction would be made between 
basic and applied research. Researchers would be required to obtain a 
license for the export of technical data resulting from applied research. In 
addition, university instruction which includes applied research and 
development activities would be subject to licensing requirements.5* 

The proposed revisions suffer from many of the constitutional in- 
firmities discussed above with regard to ITAR. Assuming that the 
research results and instruction covered by EAR are protected speech for 





Swaroski, 592 F.2d 131 (2nd Cir. 1979), the appellant was convicted for attempting to ex- 
port a military aircraft gunsight camera without a license. He alleged without success that 
the ITAR licensing provisions were unconstitutionally vague. 

51 Federal agents are currently conducting approximately 40 investigations involving 
at least as many U.S. companies. U.S. Seizes Illegal Weapon Exports, Washington Post, 
April 19, 1982, at A12, col. 1. 

52 15 C.F.R. § 379 governs ‘‘technical data.”’ 

53 Id. at § 379.1(b)(1). 

Id. at § 379.3(b)(1). 
Id. at § 379.3(b)(2). 
See infra note 58. 
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purposes of the first amendment,” the proposed EAR revisions would 
impose an unconstitutional prior restraint on free expression. This was 
the conclusion reached by the Justice Department in a recent memoran- 
dum arguing that the proposed revisions would constitute a prior 
restraint which would not be upheld when applied to require a professor 
to obtain a license before releasing information with practical applica- 
tions to foreign students,5* nor would they be valid when used to prevent 
an American scientist from disclosing information about research results 
to foreign colleagues.*? In fact, the Justice Department memorandum sug- 
gests that because ‘‘[t]he range of impermissible applications is suffi- 
ciently great, and the number of permissible applications is comparative- 
ly small, . . . there is a considerable likelihood that in their current form 
the regulations would be invalidated as substantially overbroad under 
Broaderick v. Oklahoma.’’*® In addition, the Justice Department 
memorandum notes that the regulations are unconstitutionally vague 
because the definitions of technical data and the distinction between ap- 
plied and basic research are not sufficiently narrow.*! 


C. THE NEW EXECUTIVE ORDER ON CLASSIFICATION 


While ITAR undoes itself by encouraging the widest possible 
publication of research results, and EAR exempts by ‘‘general license’’ 
most exchanges of scientific research information, the Reagan Adminis- 


tration’s April 2, 1982 Executive Order®? throws a wide umbrella over all 
federally-funded research. The importance of the new order to the aca- 
demic community is the inclusion, for the first time, of all information 
originated by ‘‘grantees’’ of federal agencies. 

This country has a long tradition of assigning a secret status to sensi- 
tive government records.*? Yet, with the exception of specific cases in- 
volving classified projects, executive orders have never been utilized to 
control the exchange of information in academic settings. Early regula- 
tions and orders dealing with use of classifications were directed at pro- 
tection of military secrets. Classification authority was extended to non- 





57 See supra note 38. 

58 Olsen, Memorandum For Henry D. Mitman, Export Administration Regulations, at 
4 [hereinafter referred to as Olsen Memo]. 

59 Id. 

60 Td. at 5, citing 413 U.S. 601 (1973); see supra note 40. 

61 Td. 

62 See supra note 17. 

63 By World War I, the United States had a fully developed secrecy classification 
system. The first executive order was issued in March, 1940. This was superceded by Exec. 
Order No. 10,104, issued by President Truman in February, 1950. Presidents Eisenhower, 
Nixon and Carter each issued revised executive orders. See infra note 65. SECURITY 
CLASSIFICATION POLICY AND EXECUTIVE ORDER NO. 12,356, REPORT BY COMMITTEE ON GOVERNMENT 
OPERATIONS, HR Doc. No. 97-731, 97th Cong., 2d Sess., §§ 4-6 (1982) [hereinafter referred to 
as SECURITY CLASS. REPORT]. 
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military agencies and information related to foreign policy or diplomatic 
relations only in rare circumstances.** The trend in the past 30 years has 
been to lean toward openness and, when in doubt, to place the burden of 
proof of the need to classify on the government.*5 The new order, 
however, reverses this trend. 

Executive Order 12065, enacted during former President Carter’s ad- 
ministration, contained specific limitations on classification which 
allayed fears in the scientific community about the scope of the govern- 
ment’s classification authority over research.** These limitations pro- 
hibited the classification of: 


1. a product of non-government research and development that does not in- 
corporate or reveal classified information to which the producer or 
developer was given prior access . . . until and unless the government ac- 
quires a propriety interest in the product;®” 

2. reference to classified documents that do not disclose classified informa- 
tion;®8 

3. basic scientific research information not clearly related to the national 
security.®9 


Only the third limitation has been retained in the new order, and its in- 
clusion was the direct result of protest in the scientific community which 
led the government to reinstate it after it had been deleted from the first 
draft of the order.”° Despite assertions of the Administration to the con- 
trary, the new order suggests a determination that certain non-govern- 
ment research and development is classifiable if it sufficiently relates to 
the national security interest.7! 

In keeping with this view, the new order includes within the scope 
of its provisions certain persons previously exempt from the classifica- 
tion scheme. The enforcement of sanction provisions of the new order in- 
clude within their scope ‘‘licensees’’ and ‘‘grantees,’’ whereas the en- 
forcement sanction provisions of the old order did not. In light of this 
language, it appears likely that information generated in the course of 





64 Id. at 2-6. 

65 Three times in the past thirty years, presidents have issued revised executive orders 
on classification explicitly to reduce government secrecy and to facilitate public access to 
government information. 128 Conc. Rec. H511 (daily ed. February 25, 1982) (Statement of 
Rep. Brown). 

66 SECURITY CLASS. REPORT supra note 63, at 19. 

67 Exce. Order No. 12,065, supra note 17, at § 1-603, 3 C.F.R. § 194 (1982). 

68 Id. at § 1-604, 3 C.F.R. § 194. 

69 Id. at § 1-602, 3 C.F.R. § 194. 

70 An early draft of the order proposed the elimination of all three limitations because 
they were ‘‘self-evident.’’ The limitation for basic scientific research was restored after its 
elimination caused concern in the scientific communtiy. SECURITY CLAss. REPORT supra note 
63, at 19. 

71 The drafters of the new order felt that its definition of ‘‘information’’ was sufficient 
to cover the elimination of the limitations. Yet previous administration did not consider § 
1-603, supra note 17, to be redundant. See Securiry CLAss. REPORT, supra note 63. 











1982-83 EXPORT CONTROL LAWS 463 


research conducted by persons funded by government grants will be sub- 
ject to classification by the government. 72 

Another cause for concern among grant-funded researchers should 
be the provisions in the new order defining when an individual must act 
to classify or safeguard information. The order provides that information 
should be safeguarded as if it were classified if there is a ‘‘reasonable 
doubt’’ about the need to classify. Government officials may be able to 
adhere to such a standard but this test may not be feasible for university 
researchers.’?3 In most cases researchers at the university level are not in a 
position to make classification decisions. The low threshold of ‘‘reason- 
able doubt’’ may well discourage the exchange of research results pend- 
ing classification clearance. This interruption of the disclosure and 
dissemination of research findings could be substantial. 

The imposition of a restraint on the exchange and dissemination of 
information triggered by a ‘‘reasonable doubt’’ standard has little chance 
of passing constitutional muster.”* Whether an exercise of the new order 
would be contested is speculative. The Supreme Court has indicated that 
it might sanction a restriction on communication where there is a nexus 
between the restriction and national security. Such a restraint will only 
be approved in cases where the harm is ‘‘grave, direct, immediate and ir- 
reparable.’’ In the ‘‘Pentagon Papers’’ case, the government did not make 
a sufficient showing in order to suppress the publication of certain 


classified materials.7> More recently, in United States v. Progressive, 
Inc., a district court enjoined the publication of an article that disclosed 
allegedly restricted data concerning the construction of the hydrogen 
bomb.’ However, publication was eventually permitted when it was 
discovered that the information was already publicly available.77 


D. CONTRACT TERMS 


As one of the major sources of funds for university research, the 
federal government has the ability to influence the direction of scientific 





72 Exec. Order No. 12,356, supra note 63, at § 1.2(e), 47 Fed. Reg. 14,876 expands the 
list of persons with responsibility for safeguarding information they believe to be classifi- 
able. Section 5.4(b) provides that ‘‘officers and employees of the United States Government, 
and its contractors, licensee and grantees shall be subject to appropriate sanctions.’’ Com- 
pare Exec. Order No. 12,065 § 1-205 with § 5-502, 3 C.F.R. §§ 192 and 203 (1982). 

73 Exec. Order No. 12,356 supra, note 63, at § 1.2(e), 47 Fed. Reg. 14,876 provides 
that when an employee, contractor, licensee or grantee of an agency without original 
classification authority originates information ‘‘believed by the person’’ to require 
classification, the information should be protected consistent with the provisions of the 
order. The information should be transmitted promptly to an appropriate agency where a 
final determination shall be made with 30 days. See Gray, Technology Transfer at Issue: the 
Academic Viewpoint, supra note 1. 

74 See supra, notes 39-45 and accompanying text. 

75 New York Times v. United States, 403 U.S. 713 (1971). 

76 467 F. Supp. 990 (W.D. Wis. 1979). 

77 Id. 
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projects.”* In addition to the available statutory means, the government 
may include controls on communications as one of the terms of a legal in- 
strument defining rights and duties under research grants and contracts. 
Arguably, these restrictions, unlike those imposed by statute, would be 
voluntary in that a university could refuse funds if they did not approve 
of the conditions attached to the money. As a practical matter, however, 
few universities have the financial strength to refuse government funds.7° 

The Defense Department is currently considering a recommendation 
by the Defense Science Task Force on University Responsiveness to es- 
tablish a control mechanism for university research under which negotia- 
tions as to whether publications resulting from the research would be 
subject to restrictions would take place at the time a government contract 
was made. If so, the researcher would be required to submit papers to the 
Defense Department for prepublication review to determine whether 
publication would result in the release of data subject to control under 
ITAR and EAR. The government would have a defined time period, thirty 
to sixty days, during which it would have to act on the papers. If the 
government determined that the contents of the papers were subject to 
controls, the researcher would be required, under the terms of the con- 
tract, to revise the paper or obtain a license before it was published.*®° 

If this recommendation is adopted, similar plans may be considered 
by other funding agencies. Such contractually based controls threaten to 
restrict domestic publication. In view of the exceptions for publicly 
available documents under ITAR and EAR,*! and the analysis in Progres- 
sive®2, this result would be particularly harsh. Arguably, the constitu- 
tional limitations discussed above with respect to the government’s 
authority to restrict scientific expression under ITAR and EAR are not 
equally applicable to a contractual control scheme voluntarily entered into 
by grant recipients. Nonetheless, there are legal and policy arguments 
against permitting contracts of this nature.* 





78 Richardson, A Delicate Balance: U.S. Government and Higher Education, 8 
J.C.U.L. 445, 447 (1981). 

79 The idea of encouraging voluntary controls has been tried in the area of crypto- 
graphy research. The Public Cryptography Study group, formed in 1980 by the American 
Council on Education, has developed a system of pre-publication review with the NSA. See 
generally Wallerstein, Voluntary Restraints on Research with National Security Implica- 
tions: The Case of Cryptography, in 2 NAS PaNgEL REPORT, supra note 2, at 32. 

80 1 NAS PANEL REPORT, supra note 4, at 39. 

81 See supra notes 21-26 and accompanying text. 

82 See supra notes 76-77 and accompanying text.. 

83 See 6a CORBIN ON CONTRACTS § 1376 (1962) (discussing illegal bargains in the con- 
text of wholly private transactions. Government contracts are not discussed). A legal argu- 
ment against such contractually-based restrictions might derive support from Supreme 
Court cases rejecting governmental attempts to restrict the access of individuals to 
knowledge. See Virginia Bd. of Pharmacy v. Virginia Citizens’ Consumer Council, 425 U.S. 
748 (1976). See also L. TRIBE, AMERICAN CONSTITUTIONAL LAW 905 (1970): ‘‘[a]Jny governmen- 
tal decision to halt a form of biomedical research, for example, because of fear that its results 





EXPORT CONTROL LAWS 


E. CONTROL OF IMMIGRATION 


In addition to the direct controls of information mentioned above, 
the government may restrict scientific communication by means of its 
powers under The Immigration and Nationality Act.*+ In particular, the 
government can refuse admission to an alien because inter alia the con- 
sular official or attorney general knows or has reason to believe that the 
alien seeks to enter the United States ‘‘to engage in activities which 
would . . . endanger the welfare, safety, or security of the United 
States.’’*5 Furthermore, a foreigner may be deported for failing to comply 
with the conditions under which he was admitted to the country.*® 

Courts generally will not interfere with immigration policy and thus 
far, the visa system has not been used to restrict technology transfer. It 
has been suggested, however, that entry should be denied to visitors 
whom the government suspects will abuse their visitor status. The ques- 
tion of whether visas can legally be denied for reasons of technology 
transfer has not yet been addressed.®” 


IV. TOWARDS A MORE COOPERATIVE POLICY 


Export laws aimed at military hardware and blueprints are not easily 
or effectively adapted to regulate the exchange of scientific information 
in a university setting. Moreover, there is a ‘‘strong consensus’”’ that open 


scientific communication has not been the source of the United States 
technology transfer problem.** The chilling effect and unconstitutional 
reach of current government efforts to regulate the rare instance in which 
foreign scholars might have access to information of true national secur- 
ity significance undermine the ability of American universities to con- 
tribute to our scientific preeminence. 

The unique role occupied by universities in scientific research was 
recognized by the National Academy of Sciences in their recent report: 
‘Although the Panel’s mission was to investigate the effects of restric- 
tions on scientific communication generally, it found in reaching its 
recommendations that the component of the American research com- 
munity that requires separate consideration is the university.’’®® 

Universities provide the open setting which is essential to scientific 





might dangerously alter popular ways of viewing human nature and might thus erode 
respect for individual rights and personal dignity, is immediately suspect.”’ 

84 8 U.S.C. § 1101-1525 (1976 & Supp. IV 1980). 

85 Id. at § 1182(a)(27). 

86 Id. at § 1251. 

87 1 NAS PANEL REpPoRT, supra note 4, at 41. Of particular concern are participants in 
student exchange programs between the U.S. and other nations. The U.S. has been involved 
in exchange programs with the U.S.S.R. for over 20 years. In recent years, however, the size 
of the program has been reduced. Id. at 30. 

88 See supra note 4 and accompanying text. 

89 1 NAS PANEL REPORT, supra note 4, at 41. 
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discourse. This is necessary both for the training of the next generation of 
scientists and the continuation of U.S. economic and scientific leader- 
ship. In the words of M.I.T. President Paul Gray: 


The quality and integrity of research are anchored in its nature as dis- 
persed, interdependent, and cumulative enterprise. Research is dispersed, 
in that work at the frontier in most fields is carried on simultaneously in 
several locations. It is interdependent in that different investigators or 
groups of investigators rely on work done elsewhere to validate and extend 
their own work. The closer work is to the frontier of knowledge and the 
more swiftly a field is developing, the more researchers depend on open and 
rapid communication with colleagues working on similar problems else- 
where. This dependence leads to the development of informal networks of 
communication that rely on working papers, preprints, and especially per- 
sonal communications. In a rapidly developing field, these informal 
mechanisms assume the principal burden of active communication among 
colleagues. The refereed journals of science become the publications of 
record, but they are not the primary means for communicating innovation. 

Research is cumulative in the sense that many small steps, taken by in- 
dividuals working in many different places and under diverse auspices, con- 
tribute to new knowledge. Indeed, the leadership of the U.S. in such diverse 
fields as cryptography and recombinant DNA, for example, has come about 
precisely because of the open, interdependent nature of research in 
American universities. In such endeavors limitations on the communication 
of results obviously impede progress.%° 


All but the most narrow restriction on the necessary free flow of infor- 
mation will undermine this framework. Moreover, there is no guarantee 
that attempts to safeguard scientific data will have any practical effect. 
The NAS report noted that ‘‘[T]here is a danger that proponents of con- 
trol measures may make the mistake of equating the existence of controls 
with the lasting denial of technologies to the Soviet military.’’" 

At this time, in the absence of overwhelming evidence suggesting 
that a stricter course be taken, it seems reasonable to adopt as a general 
approach the suggestion made by the NAS in its report. ‘‘[S]ecurity by ac- 
complishment may have more to offer as a national strategy’’ than 
‘“‘security through secrecy.’’92 

This emphasis upon openness notwithstanding, members of the aca- 
demic community have avowed concern for national security.°3 The 
university community and the federal government will have to create a 
mechanism for identifying the limited technologies which must be kept 
for a period of time from our adversaries. The conclusions reached by the 
NAS Panel are headed in the appropriate direction. Scientists must be 





90 Gray, supra note 1, at 65. 

91 Id. at 50. This conclusion applies equally to the receipt of technologies by other 
countries namely those in the Third World. Id. at 62. 

92 1 NAS PANEL REPORT supra note 4, at 49. 

93 See Gray, supra note 1. Carey, Handcuffing Science, 217 SCIENCE 1207 (1982). 
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assured that all but a few specific areas will be free from all restrictions. 
The following proposal for unclassified research made by the Panel is an 
acceptable start: 


The Panel recommends that no restriction of any kind limiting access or 
communication should be applied to any area of university research, be it 
basic or applied, unless it involves a technology meeting all the following 
criteria: 

@ The technology is developing rapidly, and the time from basic 
science to application is short; 

@ The technology has identifiable direct military applications; or it is 
dual-use and involves process or production-related techniques; 

@ Transfer of the technology would give the U.S.S.R. a significant 
near-term military benefit; and 
The United States is the only source of information about the tech- 
nology, or other friendly nations that could also be the source have 
control systems as secure as ours.% 


V. CONCLUSION 


It is essential that academics and government officials develop a ra- 
tional method to impose whatever restraints are needed. This will first 
involve a fair assessment of areas demanding closer analysis and control. 
The development of any system of prior review will be difficult, especially 


in light of the danger that well-meaning recommendations will be misin- 
terpreted by enforcement agencies. Because of the magnitude of the task 
at hand and the need to give it close and constant attention, the govern- 
ment and the academic community would be well-advised to establish a 
high-level joint advisory committee to make recommendations and 
monitor developments in this area. 





94 Id. at 69. 











WIDMAR v. VINCENT AND THE 
PURPOSES OF THE ESTABLISHMENT 
CLAUSE 


JAMES M. SMART, JR.* 


I. INTRODUCTION 


In Widmar v. Vincent,1 the U.S. Supreme Court addressed the issue 
of whether a state university which generally makes its facilities 
available for voluntary student activities may refuse accommodation to a 
recognized student group desiring to use its facilities for religious ac- 
tivities. The Court’s 8 to 1 decision in December, 1981, striking down 
such a restriction at the University of Missouri, has been viewed with 
alarm by some, including Mr. Ted Ayres, the author of ‘‘Widmar v. Vin- 
cent: The Beginning of the End for the Establishment Clause?’’? 

Mr. Ayres suggests in his article that in Widmar the Court has 
“either intentionally, or unwittingly, gutted the Establishment Clause.’’s 
To take such a view of the case, however, is, in this writer’s opinion, to 
have a perspective of the historical meaning and application of the 
Establishment Clause which differs from that of the Court and other 
students of the First Amendment.‘ It is the purpose of this article to show 
that Widmar is entirely consistent with Establishment Clause precedent 
and does not in any way threaten to undermine the purpose or the in- 
tended reach of that provision. Moreover, Widmar may contribute to a 





* 


Attorney, Kansas City, Missouri. A.B., College of William and Mary; J.D., 
University of Missouri. Mr. Smart was lead counsel for the student group in Widmar. 

1 102 S. Ct. 269 (1981). 

2 J. COLL. & U.L. 511 (1981-82); see Note, Widmar v. Vincent; Confusion Continues in 
the Conflict Between the Religion Clauses of the First Amendment, 33 MERCER L. REV. 1283 
(1982), for another commentary critical of the Widmar decision. 

3 Ayres, supra, note 2, at 514. The ‘‘Establishment Clause’’ provides the *‘Congress 
shall make no law respecting an establishment of religion . . . ..’ U.S. Const., Amend. I. The 
Establishment Clause has been applied to the states through incorporation into the Four- 
teenth Amendment Due Process Clause. Everson v. Board of Education, 330 U.S. 1 (1947). 

4 Some articles indicating concurrence with the principles of Widmar are: Toms and 
Whitehead, The Religious Student in Public Education: Resolving a Constitutional Dilemma, 
27 Emory L.J. 3 (1978); Note, The Rights of Student Religious Groups Under the First 
Amendment to Hold Religious Meetings on the Public University Campus, 33 RutGkrs L. 
Rev. 1008 (1981); Gianella, Religious Liberty, Nonestablishment, and Doctrinal Develop- 
ment Part II: The Nonestablishment Principle, 81 Harv. L. REV. 513, 583 (1968). See also 
the discussion of Widmar in Loewy, School Prayer, Neutrality, and the Open Forum: Why 
We Don’t Need a Constitutional Amendment, 61 N.C.L. REv. 141 (1982). 
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clearer understanding of the very principles underlying the Establish- 
ment Clause. 


Il. FACTS OF THE CASE 


The facts before the Supreme Court in Widmar presented classic free 
speech issues clothed in religious garb. The University of Missouri, 
typical of state universities, accommodates and encourages voluntary 
special interest group activities, believing that such activities contribute 
to the development of leadership, cultural awareness, and maturity. 
Nevertheless, in January, 1977, the University refused to allocate meeting 
space to a group of students in Cornerstone, a recognized student 
organization, upon the students’ disclosure to the University that their 
meetings included Bible exposition and an ‘‘atmosphere of worship.’’5 
The basis for the exclusion was a five-year-old University regulation pro- 
hibiting the use of buildings or grounds for purposes of ‘‘religious 
teaching’’ or ‘‘religious worship’’ by student or non-student groups.® 
The group, freely admitting their evangelical purposes and views but 
claiming entitlement to equal access to the facilities, challenged the 
regulation in U.S. District Court. The University contended that the 
restrictions were absolutely compelled, not only by the Establishment 
Clause but also by Missouri’s strict constitutional policy of separation of 
church and state.” The district court agreed with the University and 
upheld the regulation by finding any abridgment of individual freedoms 
justified by the Establishment Clause and the Missouri constitution.* The 
U.S. Court of Appeals for the Eighth Circuit reversed, finding that neither 
the Establishment Clause nor the Missouri constitution justified the 
content-based restriction on speech. The Supreme Court affirmed the 
court of appeals’ decision, striking down the regulation on free speech 
grounds, and brushed aside the University’s contention that the 
Establishment Clause requires such restrictions on individual religious 





5 Chess v. Widmar, 480 F. Supp. 907, 910 (W.D. Mo. 1979). The group was also 
denied permission to hold a small group Bible study on the campus lawn unless they would 
promise to ‘‘present all possible views of the Bible fairly and not just one view.” Id. at 913; 
Chess v. Widmar, 635 F.2d 1310, 1318 (8th Cir. 1980). 

6 The pertinent portion of the regulation stated: ‘‘No university buildings or 
grounds. . . may be used for purposes of religious worship or religious teaching by either 
student or non-student groups. Student congregations of local churches or of recognized 
denominations or sects, although not technically recognized campus groups, may use 
facilities. . .under the same regulations that apply to recognized campus organizations, pro- 
vided that no university facilities may be used for purposes of religious worship or religious 
teaching.’’ Widmar, 102 S. Ct. at 272 n.3. 

7 Mo. Const. art. I, §§ 6, 7; art IX, §§ 8, 9. 

8 480 F. Supp. 907 (W.D.Mo. 1979). The district court, recognizing that the practical 
effect of its ruling meant that students had superior rights to discuss matters other than 
religion, indicated that ‘‘secular intellectual liberties’ are entitled to more protection than 
‘religious activity.’’ id. at 907. 

9° 635 F.2d 1310 (8th Cir. 1980). 
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liberty. ‘‘We agree that the interest of the University in complying with 
its constitutional obligations may be described as compelling. It does not 
follow, however, that an ‘equal access’ policy would be incompatible 
with this Court’s Establishment Clause cases.’’?° 


Ill. THE ESTABLISHMENT CLAUSE BACKGROUND 


A. THE PRECEDENTS 


The previous Supreme Court decisions striking down governmental 
policies or laws under the Establishment Clause can be divided into two 
categories: (1) those involving governmental financial aid to religious in- 
stitutions;!! and (2) those involving government sponsored religious ac- 
tivities in public institutions. 1? 


1. THE ‘‘AID TO RELIGION’’ CASES 


Initially, it might appear that Widmar involved impermissible aid to 
religion. After all, the state is the one providing space for such meetings, 
and it would arguably cost the students a rental charge or other expense 
to meet elsewhere. Does this not, then, involve ‘‘governmental financial 
aid to a religious institution?’’ The answer is that there is in fact some aid 
to religion, even though it is not a direct monetary grant to the religious 


group itself, but this answer does not dispose of the issue. The same kind 
of aid to religion is present when a Sunday school class meets in a public 
park or when the city provides public services, such as fire and police 
protection, to a church; yet the financial benefit to religion in such cases 
is merely an incidental result of implementing a primarily secular pur- 
pose. As in the example of providing a public park, the government pur- 
pose is to provide a facility for a multitude of community uses, and 
religious gatherings are only one type among the many different uses to 
which the park is dedicated.3 

The Supreme Court has consistently rejected an ‘‘absolute separa- 
tion’’ approach even where the apparent ‘‘establishment’’ risks are much 
greater than those accompanying an ‘‘equal access’’ policy as in those 





10 Widmar, 102 S. Ct. at 275. 

11 E.g., Lemon v. Kurtzman, 403 U.S. 602 (1971); Sloan v. Lemon, 413 U.S. 825 
(1973); Committee for Pub. Educ. v. Nyquist, 413 U.S. 756 (1973); Meek v. Pittenger, 421 
U.S. 349 (1975); Wolman v. Walter, 433 U.S. 229 (1977); New York v. Cathedral Academy, 
434 U.S. 125 (1977). 

12 McCollum v. Board of Educ., 33 U.S. 203 (1948); Engel v. Vitale, 370 U.S. 421 
(1962); Abington Township School Dist. v. Schempp, 374 U.S. 203 (1963); Stone v. 
Graham, 449 U.S. 39 (1980). 

‘3 “If the Establishment Clause barred the extension of general benefits to religious 
groups, a church could not be protected by the police and fire departments, or have its 
public sidwalk kept in repair.’’ Widmar, 102 S. Ct. at 277, quoting Roemer v. Maryland, 426 
U.S. 736, 741 (1946) (plurality opinion). See also Board of Educ. v. Allen, 392. U.S. 236 
(1968); Walz v. Tax Comm'n, 397 U.S. 664 (1970). 
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situations involving indirect government aid to church-related institu- 
tions.1* Also, the Supreme Court has many times upheld the right to 
engage in religious activities on public property.15 Consequently, Wid- 
mar is not in conflict with any ‘‘aid to religion’’ decisions of the Supreme 
Court. 


2. THE ‘‘SGOVERNMENT SPONSORSHIP’’ CASES 


In the ‘‘sponsorship’”’ cases, it is the active governmental involve- 
ment in religion that has been found to violate the Establishment Clause. 
In Engel v. Vitale,1* Abington Township School District v. Schempp,?” 
and Stone v. Graham,'® it was the officially prescribed and orchestrated 
religious activities in public schools that were struck down. In McCollum 
v. Board of Education,'® which involved school-coordinated religious 
classes taught in the school during the school day by private church 
groups, the degree of active cooperation and involvement between school 
authorities and religious organizations caused the religious education 
program to appear as though it were sponsored by the school.2° 





14 E.g., Everson v. Board of Educ., 330 U.S. 1 (1947) (reimbursement of expenses for 
bus transportation for parochial and public school students upheld); Board of Educ. v. 
Allen, 392 U.S. 236 (1968) (free loan of textbooks to both parochial and public school 
students upheld); Meek v. Pittenger, 421 U.S. 349 (1975) (free loan of textbooks again 
upheld); Tilton v. Richardson, 403 U.S. 672 (1971) (federal grants for construction of 
facilities for higher education upheld even though some grants went to religiously affiliated 
institutions); Hunt v. McNair, 413 U.S. 734 (1973) (approval of a state bond issue benefit- 
ting religiously affiliated colleges as well as secular institutions). See also Roemer v. Board 
of Pub. Works, 426 U.S. 736 (1976); Wolman v. Walter, 433 U.S. 229 (1977); and Committee 
for Pub. Educ. v. Regan, 444 U.S. 646 (1980). 

15 E.g., Tucker v. Texas, 326 U.S. 517 (1946) (Jehovah's Witness minister going door 
to door on federal property presenting religious views and literature—his prosecution under 
statute held to infringe freedom of religion and freedom of the press); Kunz v. New York, 
340 U.S. 290 (1951) (law requiring a permit to hold a religious meeting on streets in- 
validated); Niemotko v. Maryland, 340 U.S. 268 (1951) (refusal to grant permission for ‘*Bible 
talks’’ in public park held a prior restraint and a denial of equal protection); Fowler v. 
Rhode Island, 345 U.S. 67 (1953) (refusal to allow Jehovah’s Witness meeting in public park 
struck down on Equal Protection grounds); Heffron v. International Soc’y for Krisha Con- 
sciousness, 452 U.S. 640 (1981) (ISKCON members engaging in peripatetic religious 
solicitation at state fairgrounds were noi entitled to solicitation rights superior to those hav- 
ing secular purposes, but neither were they entitled to less accommodation). 

16 370 U.S. 421 (1962) (the school prayer decision). 

17 374 U.S. 203 (1963) (the decision striking down devotional Bible reading and 
prayer in the classroom). 

18 449 U.S. 39 (1980) (legislative requirement that the Ten Commandments be posed 
in the classroom invalidated). 

19 333 U.S. 203 (1948). 

20 333 U.S. at 209. The court found that the cooperation resulted in an integration of 
the state’s compulsory education system with the religious instruction program amounting 
to state efforts to boost efforts of religious groups to propagate their beliefs. Id. The dissent 
of Justice Reed argues forcefully that this cooperation was essentially a ‘‘friendly gesture” 
toward religion that did not actually cross the boundary line between sponsorship and ac- 
commodation. Id. at 249-56. See Justice Brennan’s comments with regard to the McCollum- 
Zorach distinction in his concurring opinion in Schempp, 374 U.S. at 262-63. 
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In the above cases the Court felt it appropriate to invoke the Establish- 
ment Clause to invalidate these governmental actions constituting spon- 
sorship of religion. The Court has never found the Establishment Clause 
to be applicable in restricting the religious activities of private in- 
dividuals regardless of whether such activities are conducted on public 
property.21 In Widmar, there was no sponsorship or promotion of 
religious activities by the University. The University facilities can be ad- 
ministered in such a way as to be equally available to all groups on a first- 
come, first-served basis, and the group’s meetings were not supervised 
by any faculty or administrative personnel. Thus, the distinction between 
Widmar, on the one hand, and Engle, Schempp, McCollum, and Stone on 
the other, is the difference between governmental sponsorship of 
religion, and mere governmental accommodation of voluntary religious 
practice. 


B. THE VALUES PROTECTED—INDIVIDUAL VOLUNTARISM, GOVERNMENT 
NEUTRALITY, AND INSTITUTIONAL SEPARATION 


It was not until the 1947 case of Everson v. Board of Education? that 
the Supreme Court first faced the task of interpreting the Establishment 
Clause. Everson was decided against a backdrop of national disagreement 
concerning the use of public funds to benefit parochial schools.23 A 1941 


New Jersey statute authorized school districts to subsidize student 
transportation to both public and private schools, and pursuant to this 
authority the local board of education resolved to include children in 
church-related schools within the subsidization scheme. A taxpayer 
challenged the scheme as ‘‘respecting an establishment of religion,’’ 
forcing the Court to take a careful look at the purpose and function of this 





21 Cases cited supra note 15. A helpful illustration of the fact that the Establishment 
Clause cannot be extended so far as to infringe the voluntary religious actions of people act- 
ing as private citizens is presented in O’Hair v. Paine, 312 F. Supp. 434 (W.D. Tex. 1969), 
aff’d per curiam, 432 F.2d 66 (5th Cir. 1970), cert. denied, 401 U.S. 955 (1971). In that case, 
Madalyn O’Hair sought an injunction on Establishment Clause grounds against the National 
Aeronautics and Space Administration (hereinafter referred to as ‘‘NASA’’) to restrain 
NASA from permitting the astronauts to engage in religious commentary during the Apollo 
flights. The court rejected the contention that the Establishment Clause required such a 
restriction, noting that NASA was not promoting or sponsoring such comments, and that 
the astronauts were simply relating their personal views in their capacity as private in- 
dividuals. Since there was no attempt by NASA to sponsor such statements, and since the 
astronauts were not regarded as speaking officially, there was no governmental approval or 
sponsorship, and no basis for invoking the Establishment Clause. 

22 330 U.S. 1 (1947). Part of the delay in litigation over the Establishment Clause is 
due to the fact that it was not until 1940 that the Court purported to incorporate the 
‘‘religion clauses’’ into the ‘‘due process clause’’ of the fourteenth amendment, thereby 
making the Establishment Clause applicable to the states as well as the national govern- 
ment. Cantwell v. Connecticutt, 310 U.S. 296 (1940). 

23 See generally MORGAN, THE SUPREME COURT AND RELIGION (1974) chapter 4, for a 


discussion of the social and political aspects of this controversy during the first half of this 
century. 
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obscure portion of the first amendment. The Court, in a 5 to 4 decision, 
upheld the New Jersey statute. 

Although the holding in Everson rejected an ‘‘absolute separation’’ 
approach to the Establishment Clause, Justice Black’s language?‘ in the 
majority opinion, and the Court’s decision to look primarily to Madison25 
and Jefferson2* for insight into the purposes of this short provision, make 
Everson a decision of profound significance. It will be to the language of 
the Court in Everson, even more than to its holding, that later courts will 
turn in an effort to construe the Establishment Clause. Some of the 
language, in fact, seemed almost to require that the New Jersey statute be 
struck down: ‘‘No tax in any amount, large or small, can be levied to sup- 
port any religious activities or institutions, whatever they may be called, 
or whatever form they may adopt to teach or practice religion.’’27 

Following the language in Everson suggesting that the Establishment 
Clause forbids governmental hospitality to religion generally, subsequent 
interpretations of the Establishment Clause invalidating public support 
of religion or religious institutions were to be anticipated. Yet, it also 
became clear that the Court, in construing the Establishment Clause, 
would not rule out all governmental accommodation of or benefit to 
religion even though it would not countenance the direct government 
sponsorship or financial support of religion.?® 

In contrast to the accommodation principle,2* however, the ‘‘school 


prayer’’ cases of the early 1960’s clearly demonstrate the Court’s ‘‘tough 





24 The establishment of religion clause means at least this: Neither a state nor the 
Federal Government can set up a church. Neither can pass laws which aid one 
religion, aid all religions or prefer one religion over another. . . . No tax in any 
amount, large or small, can be levied to support any religious activities or institu- 
tions. . . . In the words of Jefferson, the clause against the establishment of 
religion by law was intended to erect a ‘‘wall of separation between church and 
state.”’ 
330 U.S. 1, 15-16 (1947), quoting Reynolds v. U.S., 98 U.S. 145, 164 (1878). 

25 James Madison clearly had a significant role in the drafting of the First Amend- 
ment. 330 U.S. at 39. 1 ANNALS OF CONGRESS, 729-731, 765. 

26 Thomas Jefferson was the original drafter of the Virginia Bill of Religious Liberty of 
1786, by which Virginia ‘‘disestablished’’ the Anglican church as a tax-supported institu- 
tion. JAMES, THE STRUGGLE FOR RELIGIOUS LIBERTY IN VIRGINIA (1900). Jefferson was serving in 
France as ambassador when the First Amendment was adopted, but the Court clearly felt his 
influence was weighty in the intent of the amendment. 330 U.S. at 12-14. 

27 330 U.S. 1, at 16 (1947). Justice Jackson, dissenting, observed that ‘‘the undertones 
of the opinion, advocating complete and uncompromising separation of church from state, 
seem utterly discordant with its conclusion yielding support to their comingling in educa- 
tional matters.’’ Id. at 19. 

28 This is seen in the contrast between McCollum v. Board of Educ., 333 U.S. 203 
(1948) (striking down school sponsored religious classes taught by private church groups) 
and Zorach v. Clauson, 343 U.S. 306 (1952) (upholding ‘‘released time’’ religious education 
programs where the instruction takes place off the school grounds during normal school 
hours), both decided within four years following Everson. 

29 Engle v. Vitale, 370 U.S. 421 (1962); Abington Township School Dis. v. Schempp, 
374 U.S. 203 (1963). 
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line’’ on official sponsorship of religion.*° In Engel v. Vitale,*1 which in- 
validated a state mandated twenty-two word school prayer, Justice Black 
was still seeking to articulate the historical purpose of separating church 
from state by noting that: 


When the power, prestige and financial support of government is placed 
behind a particular religious belief, the indirect coercive pressure upon 
religious minorities to conform to the prevailing officially approved religion 
is plain. But the purposes underlying the Establishment Clause go much fur- 
ther than that. Its first and most immediate purpose rested on the belief that 
a union of government and religion tends to destroy government and to 
degrade religion . . . . Another purpose of the Establishment Clause rested 
upon an awareness of the historical fact that governmentally established 
religions and religious persecutions go hand in hand.32 


This passage suggest that the Establishment Clause protects against 
three things: 


1) the indirect coercion of religious minorities; 
2) the harmful effects of integrating government and religion; and 
3) the threat of religious persecution. 


Both the first and third listed objectives relate to freedom of choice 
and free exercise of religion. Included in the second objective is the con- 
cept of protecting religion, as well as government, as an institution. 
Thus, Justice Black, the author of the plurality or majority opinion in 
three of the first four Establishment Clause cases, was clearly concerned 
about protecting religious ‘‘voluntarism.’’% 

One year after Engel, without the participation of Justice Black, the 
Court struck down in Schempp*4 the policy of a school board, adopted 
pursuant to a Pennsylvania statute, requiring Bible reading and devo- 





30 Another case illustrating the Court’s rejection of state sponsorship of religion, 
perhaps even more vividly, is Stone v. Graham, 449 U.S. 39 (1980), in which the Court 
reversed the decision of the Kentucky Supreme Court upholding a requirement of state law 
that the Ten Commandments be posted in the public school classroom. There, the Supreme 
Court reversed outright the Kentucky Courts’ decision simply upon the filing of the petition 
for certiorari, without even hearing argument or allowing the parties to brief the case on 
merits. 

31 Supra, note 29. 

32 370 U.S. at 431-32. 

33 Professor Schwarz has eloquently argued that voluntarism, or, as he calls it, the 
“no imposition’”’ principle, is the central and primary value protected by the Establishment 
Clause. Schwarz, No Imposition of Religion: The Establishment Clause Value, 77 YALE L.J. 
692 (1968). By acknowledging voluntarism, the avoidance of coercion, as the only principle 
protected by the Establishment Clause, the conflict or tension between the two religion 
clauses disappears—since both clauses, then, protect individual freedom in matters of 
religion. Id. at 720-37. See also Katz, Freedom of Religion and State Neutrality, 20 U. CHI. 
L. REV. 426 (1953). 

34 Abington Township School Dist. v. Schempp, 374 U.S. 203 (1963). 








476 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 4 


tional exercises in the public schools. Mr. Justice Clark, writing for the 
Court, discussed the concept of a wholesome government ‘‘neutrality.’’ 
In attempting to implement that concept, he planted the seeds which 
would ultimately germinate into the now established tripartite test.35 In 
order to be consistent with the Establishment Clause, a law must have ‘‘a 
secular legislative purpose and a primary effect that neither advances nor 
inhibits religion.’’36 

Thus the concepts of freedom of choice, governmental neutrality and 
institutional separation between church and state surfaced prior to 1970, 
the year Justice Harlan, concurring in the upholding of tax exemptions 
for religious organizations in Walz v. Tax Commission,*’ drew special at- 
tention to the concepts of ‘‘voluntarism’’ and ‘‘neutrality.’’ 


Two requirements frequently articulated and applied in our cases for achiev- 
ing this goal are ‘‘neutrality’’ and ‘‘voluntarism.’’ . . . These related and 
mutually reinforcing concepts are short-form for saying that the Government 
must neither legislate to accord benefits that favor religion over nonreligion, 
nor sponsor a particular sect, nor try to encourage participation in or 
abnegation of religion. Mr. Justice Goldberg’s concurring opinion in Ab- 
ington, which I joined, set forth these principles: ‘‘The fullest realization of 
true religious liberty requires that Government neither engage in nor compel 

. religious practices, that it effect no favoritism among sects or between 
religion and nonreligion, and that it work deterrence of no religious 
belief.’’3¢ 


Therefore, if the Court’s three-part test is to be utilized as the basis of 
analysis, this test must be interpreted to protect voluntarism as well as 
neutrality. In Widmar, the U.S. Court of Appeals for the Eighth Circuit 





35 The test has, since 1971, included three elements. Under the test, the Establish- 
ment Clause is violated when the legislation or policy in question: (1) has as its purpose the 
establishment of, or aiding of, a particular religion or religion generally; (2) has a primary 
effect of advancing religion, or of inhibiting religion; or (3) results in ‘‘excessive entangle- 
ment”’ between church and state. Lemon v. Kurtzman, 403 U.S. 602 (1971). 

Sometimes commentators and courts also like to talk about a ‘‘political divisiveness 
test.’’ It appears that the concept of political divisiveness was germinated by Justice 
Harlan’s concurring opinion in Waltz v. Tax Comm'n, 397 U.S. 664 (1970), where he com- 
mented that ‘“‘history cautions that political fragmentation on sectarian lines must be guarded 
against.’’ Id. at 695. No case has yet invalidated any legislation on political divisiveness 
grounds, although the Supreme Court has not totally repudiated the concept as a guide in 
Establishment Clause analysis. See Gaffney, Political Diviseness Along Religious Lines: The 
Entanglement of the Court in Sloppy History and Bad Public Policy, 24 St. Louis U.L.J. 205 
(1980). 

36 374 U.S. at 222. 

17 397 U.S. 664 (1970). 

38 397 U.S. 664, 694-95 (1969), quoting Abington, 374 U.S. at 305. 

39 One difference between a strict neutrality concept and an ‘‘equal protection”’ test is 
that, for purposes of the fourteenth amendment, unequal treatment is not forbidden where 
justified by a ‘‘compelling state interest’? whereas a strict neutrality for purposes of the 
Establishment Clause would permit no religious classifications whatsoever. See Kurland, 
Of Church and State and the Supreme Court, 29 U. CHI. L. REv. 1, 96 (1961). 








1982-83 WIDMAR v. VINCENT 477 


was sufficiently sensitive to the regulation’s effect on religious volun- 
tarism and governmental neutrality to hold that the University’s regula- 
tion violated the Establishment Clause.*° This holding is consistent with 
Justice Harlan’s analysis in that his approach would also require the in- 
validation under the Establishment Clause of any policy amounting to 
abnegation of religion. 

Determining whether a particular governmental policy has an effect 
which is favorable or detrimental to religion will often involve conjecture 
or logic, particularly where there is no empirical data available. Never- 
theless, it is logical that a total exclusion of religious activities from a 
forum commonly used for expressive activities abnegates religion, while 
accommodation of all groups without distinction would not (at least 
logically) encourage any particular activity or viewpoint. Accommoda- 
tion of all points of view simply allows the ‘‘marketplace of ideas’’ to 
operate freely. It is the unique exclusion of religion from the forum, and 
not the accommodation of all groups in the forum, which violates both 
concepts of voluntarism and neutrality. As the court of appeals held in 
Widmar, the regulation excluding religious activities from the campus 
was not ‘‘neutral’’ but had a ‘‘primary effect of inhibiting religion.’’* 
Thus, even if the University’s policy did not violate the Free Exercise 
Clause, the regulation is still invalid under the Establishment Clause 
because it discourages voluntary participation in religious activity. 

McDaniel v. Paty*2 is another case in which the ‘‘primary effect’’ test 
could have been utilized to strike down legislation under the Establish- 
ment Clause. In that case, Tennessee law prohibited any ‘‘minister of the 
gospel’’ or ‘‘priest’’ from holding public office. The majority struck 
down the law on Free Exercise grounds even though there was no indica- 
tion that the plaintiff ran for public office because his religion compelled 
him to do so. It might have been wiser to strike down the restriction as a 
violation of the Establishment Clause, as Justices Brennan and Marshall 
contended,‘ arguing that state authority ‘‘is no more to be used so as to 
handicap religions than it is to favor them.’’44 Such a willingness to apply 
the establishment Ciause in the protection of individual liberties is to 
recognize the fundamental values protected by the Establishment 
Clause.*5 





40 635 F.2d 1310 (8th Cir. 1980) aff'd sub nom Widmar v. Vincent, 102 S. Ct. 289 
(1981). 

41 635 F.2d at 1317. 

42 435 U.S. 618 (1978). 

43 Justice White, concurring separately, would have invalidated the law strictly under 
the Equal Protection Clause, without getting into the ‘‘religion clauses’ at all. Id. at 643-46 
(White, J., concurring.) 

44 Id. at 638, 639 (Brennan, J., concurring). 

45 Since both religion clauses are contained in the Bill of Rights, and since both have 
been incorporated into the ‘‘due process’ clause of the fourteenth amendment, which pro- 
tects ‘‘life, liberty, and property,’’ it seems only reasonable to regard individual freedom, or 
voluntarism, as the value deserving the greater protection whenever a conflict occurs be- 
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The First Amendment assumes that the opportunity to discuss re- 
ligious matters, and to be exposed to religious practices, benefits each 
member of the community, just as the privilege of free speech benefits 
each one, even those having nothing to say. One cannot conclude that he 
knows everything about religious ideas or all answers to the fundamental 
questions of the realm of religion, until he has heard what others have to 
say.*® Indeed, one can even be enlightened by those whose views he 
would never have sought out on his own initiative. As Justice Brennan 
has remarked, religious ideas, ‘‘no less than any other, may be the subject 
of debate which is uninhibited, robust, and wide open. . . .’’4 If religion 
is denied an equal right to participation in the marketplace of ideas, then 
the state is guilty of making religious classifications, and, therefore, has 
assumed an antagonistic role to religion. 

If the Supreme Court, instead of striking down the regulation in Wid- 
mar, had decided to uphold the regulation prohibiting voluntary self- 
initiated student religious activities, the Court would have gratified those 
who see separation as a transcendant value, but would have frustrated 
both concepts of voluntarism and neutrality. The decision would have 
conflicted with voluntarism by infringing the free exploration of religion 
on the part of the students interested in these meetings. It would further, 
in the context of the public forum of the University’s special interest ac- 
tivities, have constituted discrimination against religion in violation of 
neutrality. Thus, the Widmar decision is consistent not only with Su- 
preme Court precedent, but also with the fundamental values underlying 
the Establishment Clause. 


IV. THE SUBTLE ‘“‘APOSTASY’”’ OF INDIFFERENCE TO RELIGION 


Perhaps it is because of an undue emphasis on separation, as opposed 
to voluntarism and neutrality, that a number of trial and appellate courts 
since 1962 have misconstrued the values protected by the Establishment 
Clause to such an extent that in some cases they have required the states 
to assume a posture of hostility to religious exercise.*® 





tween voluntarism and either neutrality or separation. This is, in effect, what the Court has 
done in cases involving the free exercise clause. E.g., Sherbert v. Verner, 374 U.S. 398 
(1963); Wisconsin v. Yoder, 406 U.S. 205 (1972); Thomas v. Review Bd., 450 U.S. 707 
(1981). 

46 ‘(T]he relations which exist between man and his Maker, and the duties resulting 
from those relations, are the most interesting and important to every human being, and the 
most incumbent on his study and investigation.’’ 19 The Writings of Thomas Jefferson 
(Memorial Edition 1904), p. 414. 

47 McDaniel v. Paty, 435 U.S. 618, 640 (1977) (Brennan, J., concurring). 

48 E.g., Trietly v. Board of Educ., 65 A.D.2d 1, 409 N.Y.S.2d 912 (1978); Hunt v. 
Board of Educ., 321 F. Supp. 1263 (S.D.W. Va. 1971); Johnson v. Huntington Beach Union 
High School Dist., 68 Cal. App.3d 1, 137 Cal. Rptr. 43, cert. denied, 434 U.S. 877 (1977); 
Brandon v. Board of Educ., 635 F.2d 971 (2d Cir. 1980), cert. denied, 102 S. Ct. 970 (1981); 
Lubbock Civil Liberties Union v. Lubbock Indep. School Dist., 669 F.2d 1038 (5th cir. 
1982), cert. denied, ___U.S.___, Case No. 82-805 (Jan. 17, 1983), all holding that high 
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An unfortunate over-sensitivity to separation at the expense of the 
other values is reflected in the opinion of the U.S. Court of Appeals for 
the Second Circuit in Brandon v. Board of Education.*? That case dealt 
with the issue of whether the Establishment Clause allows or requires 
exclusion of all voluntary, student-initiated religious activities from the 
property of a public high school during non-instructional hours. There 
the court stated that: 


To an impressionable student, even the mere appearance of secular 
involvement in religious activities might indicate that the state has 
placed its imprimatur on a particular religious creed. This symbolic 
inference is too dangerous to permit. . . . An adolsecent may per- 
ceive ‘‘voluntary’’ school prayer in a different light if he were to see 
the captain of the school’s football team, the student body presi- 
dent, or the leading actress in a dramatic production participating 
in communal prayer meetings. . . .5° 


The court further acknowledged that the result of such restrictions is to 
denigrate religious speech to a lower standard of protection than speech 
on political subjects: ‘‘While students have First Amendment rights to 
political speech in public schools . . . sensitive Establishment Clause 
considerations limit their right to air religious doctrines.’’ 5! 

The Fifth Circuit recently relied heavily upon the Brandon decision 
in ruling that a Lubbock, Texas, school district could not provide accom- 
modation of students’ self-initiated religious activities after school hours 
even if it desired to do so, although other extracurricular activities were 
so accommodated.*2 The result prompted the four judges dissenting from 
a denial of rehearing in the Lubbock case to ask rhetorically whether it is 
now ‘‘the fashion’’ to ‘‘make the state the adversary of religious 
beliefs.’’53 The supposition underlying Brandon, Lubbock, and similar 
decisions is that the Establishment Clause is violated if any government 
accommodation or tolerance of religion causes anyone to even think that 
the government generally favors religion. Thus, the argument is that if 
voluntary religious groups of all types are accommodated on school 
property, it may be perceived as school administration approval of 





school students desiring to engage in religious activities cannot be accommodated on 
school property, even so much as to allow an occasional voluntary meeting during non- 
instructional hours. Contra, Reed v. Van Hoven, 237 F. Supp. 48 (W.D. Mich. 1965) (court 
upheld plan of accommodation allowing students to pray or read Sciptures before and after 
school on school grounds.) 

49 635 F.2d 971 (2d Cir. 1980); cert. denied, 102 S. Ct. 970 (1981). 

50 Id. at 980. 

51 Id. 

52 Lubbock Civil Liberties Union v. Lubbock Indep. School Dist., 669 F.2d 1038 (5th 
Cir. 1982); reh’g denied, 680 F.2d 424 (1982), cert denied, ___U.S.___, Case No. 82-805 
(Jan. 17, 1983). 

53 680 F.2d at 426. 
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religion generally. But there is no articulation as to why the mere occur- 
rence of such perception violates the Establishment Clause. The failure to 
identify and analyze the precise evil in question hinders intelligent 
balancing of this evil against the evil of restricting the free speech and 
free exercise interests of the students. 

Part of the problem has been a tendency to confuse the concept of 
separating church from state with the concept of separating religion from 
state. ‘‘Church’’ refers to a religious organization, as distinct from 
religion itself. Feared by the drafters of the First Amendment were the 
evils of joining the organs of government with the organs of religion, 
discussed so eloquently in Madison’s Memorial and Remonstrance of 
1785.54 If we tend to think of ‘‘institutional integration’’ as the evil, then 
even-handed accommodation of religion, as in a Zorach type of released- 
time education situation,5® is fully acceptable and understandable. 
Therefore, even-handed accommodation of voluntary religious groups on 
the university campus is also acceptable because it does not threaten any 
of the key purposes of the Establishment Clause. 

We have come to think of the separation of religion and state in the 
abstract as being inherently necessary. As a result, it is assumed that the 
government has a duty to avoid even the appearance of favoring religion 
or recognizing the value of religion. Thus, a paradox is created—the Free 
Exercise Clause recognizes religion as having positive civic value and 
warranting special protection, yet the Establishment Clause is construed 
in such a way as to require the government to deny any recognition of 
religion as having positive value.5® 

The Supreme Court has not resolved this paradox. The Court could 
help matters if it would deal with the actual substantive evi! posed by a 
particular connection between religion and state. The Court in Widmar 
could have analyzed exactly what the evil would be if a student perceived 
the University to be hospitable toward religion as a result of seeing 
religious groups accommodated on the campus along with other groups. 
The Court could then have balanced that evil, if one were found to exist, 
against the infringement of liberties imposed by the regulation. Instead, 





54 The full text of this work is attached as an appendix to the dissent of Justice 
Rutledge, in Everson v. Board of Educ., 330 U.S. 1, 18 App. (1946) (Rutledge, J., 
dissenting). 

55 Supra note 28. 

56 If one goes to the extreme of arguing that the government can never take any action 
to encourage or protect religious exercise under the Establishment Clause, then one reaches 
the absurd conclusion that the Free Exercise Clause (which prohibits the government from 
interfering with ‘‘free exercise’’) itself violates the Establishment Clause because the 
drafters had an unconstitutional religious purpose in mind in drafting that clause. A 
number of scholars believe that Everson, 330 U.S. 1 (1946), went astray in concluding that 
the First Amendment was ever intended to restrict the government from favoring religion 
above non-religion. E.g., Corwin, The Supreme Court As National School Board, 14 Law & 
ConTempP. Pros. 3 (1949); Fahy, Religion, Education and the Supreme Court, 14 LAw & Con- 
TEMP. PROB. 73 (1949); Schwarz, No Imposition of Religion; the Establishment Clause Value, 
77 YALE L.J. 692 (1968). 
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the Court simply noted that the ‘‘public forum’’ nature of the activities at 
the University creates no appearance of favoritism toward religion.5” 

If a taxpayer observes that tax exemptions are allowed for religious 
groups, he may conclude that the government favors religious groups. If 
he is not interested in religion himself, he may be irritated at such 
favoritism toward religion, but he hardly feels coerced into becoming 
religious. His freedom of choice, therefore, is intact. It is the same when a 
non-religious person sees a religious group using meeting space in a 
public facility. There may be a sense of irritation, but there is no more 
sense of coercion than there would be if a religious person noticed that 
Madalyn Murray O’Hair®* was holding an anti-religious rally in a public 
facility. Similarly, if a public school student learns that there is a provi- 
sion for released-time religious education during school hours, he may 
conclude that the school generally favors religion. Does he feel coerced? 
Certainly not in any meaningful sense. Thus, the principle of volun- 
tarism is not violated. There may or may not be a problem with neutrality 
or separation (avoidance of entanglement), depending on the facts. 
However, there must be an attempt at intelligent analysis, and not simply 
a visceral reaction to the issue. 

One unarticulated viewpoint underlying s \me of the decisions is 
that the disbeliever should have the right to be ree not only from coer- 
cion, but also from all temptation, or even suggestion, to become 
religious. This is ‘‘freedom from religion.’’5* The primary 
‘‘beneficiaries’’ of this doctrine are the public elementary and secondary 
school students. The unfortunate part is that, while protecting students 
from any religious influence, the courts have stripped the students of 
many of their free speech and associational rights, as well as some of 
their rights to practice their religions. Although Widmar may have gone 
some distance in helping clarify the meaning and intent of the Establish- 
ment Clause, there is still a need for the Widmar principle to be analyzed 
in the context of primary and secondary schools. Such analysis might serve 
to restore fundamental rights protected by the ‘‘freedom provisions”’ of the 
First Amendment. Unless there is indeed a substantive constitutional evil 
posed by self-initiated and truly voluntary non-curricular student 
religious activities which is of sufficient weight to override the in- 
dividual freedoms involved, the individual freedoms should be favored. 
If the factual paterns presented in Brandon and Lubbock are represen- 
tative, it is likely that no such ‘‘evil’’ of sufficient magnitude will be 
found.®° 





57 102 S. Ct. at 275. 

58 A well-known and politically active atheist. 

58 The Constitution guarantees ‘‘freedom of religion; not freedom from religion.” 
Zorach v. Clauson, 99 N.Y.S.2d 339, 344 (1950); Gordon v. Board of Educ., 178 P.2d 488, 
495 (Cal. App. 1947). 

60 Loewy, School Prayer, Neutrality, And the Open Forum: Why We Don’t Need A 
Constitutional Amendment, 6 N.C.L. REv. 141 (1982), contains a helpful discussion of 
specific constitutional proposals for accommodating school prayer. 
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V. AN “END RUN” ON THE ESTABLISHMENT CLAUSE? 


Justice White expressed concern in his Widmar dissent that dealing 
with religious worship under the Free Speech Clause was a terrible mistake 
for the Court because the Establishment Clause has been ‘‘emptied of any 
independent meaning in circumstances in which religious practice took 
the form of speech.’’*! Such a fear is not viable since the Establishment 
Clause deals with what government can do, and not with what private in- 
dividuals can do. There is no reason to believe that the stage is set for a 
classroom teacher to freely lead public school students in religious ac- 
tivities under the Free Speech Clause. The Court has long held that 
speech can be abridged if necessary to uphold a compelling state interest. 
Therefore, the Court could and would restrict the speech of the classroom 
teacher or any other government agent if a compelling interest (such as 
complying with requirements of the Establishment Clause) would war- 
rant it. The courts are capable of drawing a distinction between govern- 
mental religious expression and the religious expression of private in- 
dividuals. In Widmar, the Court did not abolish the Establishment 
Clause, but instead found the Establishment Clause inapplicable to the 
activities of private individuals. 

It was absolutely necessary for the Court to invoke the Free Speech 
Clause in Widmar. Although there was an ‘‘atmosphere of worship”’ at 
these student meetings, the activities at the meetings involved a com- 
munication of ideas.6 To hold that communication of religious ideas is 
not speech, while expression of other ideas is speech, would not only be 
bizarre and unprecedented, but would also be judicially unmanageable. 
Furthermore, to hold that the presence of an ‘‘atmosphere of worship’’ 
while ideas are being communicated renders those ideas ‘‘non-speech,”’ 
while the same ideas communicated without an atmosphere of worship 
are protected as speech, is fraught with even more difficulty. For this 
reason, the majority in Widmar refused to follow the suggestions of the 
University and of Justice White for allowing administrators to determine 
which activities constitute worship, since such a policy would create the 
hazard of government entanglement with religion.* 


VI. CONCLUSION 


The key principles underlying the Establishment Clause are the prin- 
ciples of ‘‘voluntarism’’ and ‘‘neutrality’’. The framers also sought to 





61 Widmar, 102 S. Ct. at 281-82 (White, J., dissenting); see also Ayres, supra note 2, at 
514. 

62 ‘*A typical Cornerstone meeting included prayer, hymns, Bible commentary, and 
discussion of religious view and experiences.’’ 102 S. Ct. at 272 n.2. 

63 Id. at 275 n.11; see Chess v. Widmar, 635 F.2d 1310, 1318 (8th Cir. 1980), aff’d sub. 
nom. Widmar v. Vincent, 102 S. Ct. 269 (1981). 
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avoid the institutional integration of church and state, although the 
separation they sought was not so much an end in itself as it was a means 
to further the principle of voluntarism (individual freedom in matters of 
religion). 

The ‘‘separation’’ element of the Establishment Clause has been in- 
terpreted by certain lower courts to forbid state accommodation of 
religion. The concept of separation has thus received greater emphasis 
than the concept of voluntarism, with the result that in particular cases 
the interpretation of the Establishment Clause has made the state the op- 
ponent of religion. The Supreme Court cases have never required such a 
result and, therefore, the decision in Widmar is entirely consistent with 
such precedents. 

















FACULTY WRITINGS: ARE THEY 
““WORKS MADE FOR HIRE’’ UNDER 
THE 1976 COPYRIGHT ACT? 


TODD F. SIMON* 


INTRODUCTION 


A lyricist who works for a film studio understands that the songs 
belong to the studio. If a designer in a linen company creates a new 
pillowcase design, the company gets both the pillowcase and the copy- 
right on the design. In these and many other lines of work, it is assumed 
an employer will own the rights to the products of employees. They are 
examples of works ‘‘made for hire’’ under United States copyright law, a 
statutory and judicial concept accepted for over seventy years. The con- 
cept seems fair and logical in most cases, because it produces the result 
most people expect when someone works for another. 

At its simplest, a work is ‘‘made for hire’’ whenever an employee, in 
the norma: course of employment, creates something which may be 
copyrighted. This is the traditional standard which developed under the 
Copyright Act of 1909.1 Despite opposition and testimony from groups of 
employees in diverse occupations, Congress chose to retain the standard 
in the Copyright Act of 1976. The definition of works ‘‘made for hire’’ in 
the 1976 Act is virtually the same as before, although authors now retain 
greater rights in commissioned works.? 

Oddly enough, the concept of works made for hire has not been ap- 
plied to the scholarly writings of college and university professors who 
are hired specifically to research and write, as well as to teach. The ques- 
tion of who owns copyright to scholarly writings had not been presented 
directly in federal court, under either the old or new statute, although it 
has been treated in state courts under the doctrine of common law copy- 
right. State cases suggest that the relationship between professors and 
their institutional employers is different from that of other employees, 
and therefore have granted professors copyright. The custom that a pro- 
fessor retains copyright to his work predates the state cases and is prob- 





* University Teaching Fellow and Master of Law (LL.M.) candidate, National Law 
Center, The George Washington University; J.D., 1980, Boston College; B.S., 1974, Univer- 
sity of Nebraska at Omaha. Former Assistant Professor of Journalism, Department of Com- 
munication, University of Nebraska of Omaha, 1980-1982. 

1 Copyright Act of 1909, 35 Stat. 1075, ch. 320, §§ 1-65 (amended entirely). 

2 Copyright Act of 1976, 17 U.S.C. §§ 101-810 (1976 & Supp. IV 1980). 
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ably the major reason few cases have arisen. The result of law and custom 
is that the faculty and universities alike have assumed the faculty 
member owned copyright to scholarly work. Commentators have joined 
in the assumption. 

Changes under the Copyright Act of 1976 appear to undermine the 
arguments that placed scholarly writing outside the definition of works 
‘*made for hire.’’ The new law strengthens the presumption that employ- 
ers own the copyright to the work of employees,? a presumption devel- 
oped under the old law. Additionally, state common law copyright is 
pre-empted by federal copyright for most purposes,* undermining the 
precedential value of the handful of common law cases on point which 
might be utilized to excuse faculty from the work ‘‘made for hire’’ provi- 
sions of the 1976 Act. 

The explicit and implicit agreements in the typical faculty employ- 
ment agreement today support the idea that scholarly writing is within 
the course of employment as anticipated by the statute. Other aspects of 
employment, such as availability of resources, also point to a finding that 
scholars are working for hire. Federal courts will have to employ a 
number of tests used for determining when a work is made in the course 
of employment to decide whether or not scholars’ work is ‘‘made for 
hire.’’ Tests devised under the 1909 Act are apparently valid today since 
the new Act neither approves nor disapproves of them. 

This article discusses the ‘‘made for hire’’ doctrine as it applies to 
both college and university faculty and other employees in similar cir- 
cumstances. Part I discusses the origin and growth of the doctrine from 
its judicial recognition to its codification in the 1976 Act. Part II con- 
siders the treatment of works ‘‘made for hire’’ under the new Act. Part III 
deals with the treatment of scholarly writings under the ‘‘made for hire’’ 
provisions of the 1909 Act. The discussion includes both common law 
and statutory approaches, an analysis of the effect of academic customs, 
and concludes with a look at how the British deal with the ‘‘for hire’’ 
issue. Part IV analyses the Copyright Act of 1976 as it applies to—or may 
be applied to—academic writers. The major factors under the new Act are 
the strong presumption of employer ownership, and the waning authori- 
ty of common law ‘‘precedents’’ to spare professors from the Act’s provi- 
sions. Part V considers methods academics may use to retain rights in 
their scholarly works, including contractual, judicial and legislative op- 
tions. 


I. WORKS MADE FOR HIRE UNDER THE 1909 COPYRIGHT ACT 


The concept of works ‘‘made for hire’’ springs from a basic belief 
that the fruits of an employee’s labor belong to the employer. Although 





* Id. at § 201(b). 
4 Id. at § 301. 











1982-83 FACULTY WRITINGS 487 


judges have considered a large number of factors over the years, when 
courts apply the concept of copyrightable works created by employees, 
an employment relationship has always been the central issue. 

Ownership of copyright by the employer, rather than the employee, 
was first implicitly recognized in Bleistein v. Donaldson Lithographing 
Co.,5 a 1903 United States Supreme Court case holding that adver- 
tisements produced by several employees belonged to the plaintiff, their 
employer. Ownership of the advertisements was not a major issue in the 
case, but cases and commentators alike point to Bleistein as the origin of 
the works ‘‘made for hire’’ doctrine. At that time, federal copyright law 
did not provide for works ‘‘made for hire.’’ The issue of ownership was 
settled in summary fashion in Bleistein, indicating that the Court was 
already familiar and content with its conclusion.® 

The notion that employers necessarily owned the copyright in works 
of their employees was codified in the Copyright Act of 1909. Under that 
Act, ‘‘the word ‘author’ shall include an employer in the case of works 
made for hire.’’? This curious phrasing stems from the constitutional re- 
quirement that Congress protect authors.* Since the statute deems em- 
ployers ‘‘authors’’ in a work-for-hire situation, the constitutional com- 
mand was satisfied. The propriety of making employers, or anyone else, 
the ‘‘authors’’ of employee works for statutory purposes has been criti- 
cized. It has been suggested that the section making employers authors is 
unconstitutional, but no court has decided this specific issue.® 

The 1909 Act contained no guidelines for courts to use when inter- 
preting the works made for hire definition. As a consequence, courts 
were forced to create their own tests when construing the statute. A consid- 
erable string of cases and standards, not always harmonious, followed.*® 
Cases to settle title under the works-for-hire doctrine have occurred most 
often when an employed songwriter wanted to keep a copyright. 
Therefore, the features of the music industry have to some extent flavored 
the development of the doctrine. However, enough cases have arisen in 
an assortment of other contexts to flesh out a general standard." 

Given only the statement in the 1909 Act that employers were authors 
in the case of works made for hire, courts first examined what a work 
made for hire entailed. Whether or not a work was created ‘‘within the 





5 188 U.S. 239 (1903). 

6 Id. at 242. 

7 Copyright Act of 1909, supra note 1, § 26. 

8 U.S. Const. art. I, § 8, cl. 8, granting Congress power ‘‘[T]o promote the Progress of 
Science and useful Arts, by securing for limited Times to Authors and Inventors the ex- 
clusive Right to their respective Writings and Discoveries;.’’ 

9 M. NIMMER, COPYRIGHT § 6.3 (1968). 

10 See generally Annot., 11 A.L.R. Fep. 457 (1972) (which traces the development of 
federal cases construing § 26 of the 1909 Act). 

11 Brattleboro Publishing Co. v. Winmill Publishing Corp., 369 F.2d 565, 567 (2d Cir. 
1966); M. NimMer, NIMMER ON CopyRiGHT, § 5.03 (1978) [hereinafter cited as NiMMER]. 
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scope of employment’’ became the measure of a work made for hire.12 
The test breaks down into a number of factors—-the employer’s right to 
control an employee, compensation, hours of work, provision for neces- 
sary equipment, and whether the employee or employer conceived the 
work—each of which must be examined independently, weighed for 
what they are worth, and balanced on a case-by-case basis. 

An employer’s right to supervise, direct, and exercise control of an 
employee’s work has been the major factor in determining whether or not 
a work is ‘‘made for hire.’’1* The importance of supervision seems to 
stem from the belief that, without supervision, an employee approaches 
the status of an independent contractor. In Scherr v. Universal Match 
Corporation,’4 the Second Circuit, which had previously decided that 
supervision was the critical factor, went out of its way to find supervision 
when two soldiers were told to create a statue and were given general in- 
structions on how to proceed. Courts differ on the importance of supervi- 
sion. What is essential to one court may be of little relevance to another, 
and may even be discounted on occasion by the court originating the fac- 
tor.15 It is clear, however, that the degree of supervision involved is an 
important factor in determining whether a work is made for hire. 

Proof that a work was created at the ‘‘expense and insistence’’ of the 
employer has been another factor for determining the existence of a work 
made for hire. ‘‘Insistence’’ occurs if an employer either conceives of a 
work or hires someone to produce a specific product. Insistence alone oc- 
casionally suffices to make a work one for hire.1* However, expense is the 
more important half of this factor. If the employer provided supplies, 
equipment, research facilities, or even perhaps a suitable work environ- 
ment, the evidence strongly indicated that a work was made for hire. 
Costs to the employer, alone, have not jusiified labelling a work ‘‘for 
hire,’’ but expense is an important factor even when inessential.17 In Pic- 
ture Music, Inc. v. Bourne, Inc.,1* the court decided that evidence of 
work done on the employer’s premises, and therefore at his expense, 
should be weighed equally with other factors considered. It has never 
been clear what weight courts will give to evidence that work was done 
at the employer’s insistence and expense. The requirement that work be 


“ 





12 NIMMER, supra note 11, at § 5.03(B)(1). The phrase ‘‘course of employment”’ did not 
appear in the 1909 Act. It was developed in the cases and was included in the 1976 Act's 
definition of work made for hire. 17 U.S.C. § 101. 

13 Angel and Tannenbaum, Works Made for Hire Under S. 22, 22 N.Y.L. Scu. L. REV. 
209, 233 (1976) [hereinafter cited as Angel]. 

14 417 F.2d 497, (2d Cir. 1969) cert. denied, 397 U.S. 936 (1970). 

15 See, e.g., Samet and Wells, Inc. v. Shalom Toy Co., 185 U' S.P.Q. 36 (E.D.N.Y. 
1975); Murray v. Gelderman, 563 F.2d 773 (5th Cir. 1977), petition for reh’g denied, 566 
F.2d 1307 (1978). 

16 Murray, 563 F.2d at 775. 

17 Scherr, 417 F.2d at 499. 

18 457 F.2d 1213 (2d Cir.), cert. denied, 409 U.S. 997 (1972). 
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done in a specific location has been given little weight by one circuit,'9 
while employer costs have been discounted in another circuit.?° 

. The time of performance is a sub-element of both expense and insis- 
tence. At one time, it was thought that regular work hours were evidence 
supporting an employer claim that a work was for hire. This element has 
little validity today, as the courts have decided that employees who 
create copyrightable works are less likely to work regular hours than 
other employees.?! 

One might think the presence or absence of compensation is a central 
element in determining a course of employment. Curiously, the courts 
have relegated pay to a lower priority among the factors used to deter- 
mine if a work was performed within the course of employment. A regu- 
lar, negoitated salary played a prominent role in Tobani v. Carl Fischer, 
Inc.,22 but was not essential to the court’s decision that Tobani had 
assigned his rights away. One case contains a discussion of salary which 
appears to influence the court’s decision to award a song to a film 
studio.23 More often, however, despite the fact that courts often discuss 
who is getting paid, how much, and how often, evidence of compensa- 
tion is seldom used to support employer claims to a work. For example, a 
recent case held a work was ‘‘made for hire’’ although no salary arrange- 
ment existed and none was anticipated.?4 

Once courts decided a work was indeed created in the course of em- 
ployment, a second line of analysis began. Over the years, a presumption 
of copyright ownership in the employer was created, which could be 
overcome by evidence of a contrary agreement between the parties. The 
presumption is traced to Tobani.?5 It is not clear whether the presump- 
tion arises whenever there is an employment relationship, or when there 
is an employment relationship and work in question has already been 
shown to have been made in the course of employment.?6 





19 Murray, 563 F.2d at 775. 

20 Angel, supra note 13, at 223. 

21 See, e.g., Brown v. Cosby, 433 F.Supp. 1331 (E.D. Pa. 1978) (where the factor of 
work hours was not considered at all, although an employment relationship was admitted; 
the court felt that artists were not expected to work regular hours). 

22 98 F.2d 57, 59 (2d Cir. 1938). 

23 Picture Music, 457 F.2d at 1217. 

24 Murray, 563 F.2d at 775. The unimportance of compensation as a factor in deciding 
if a work was made for hire is not explained in Murray or other cases which discuss com- 
pensation. It is odd that what must be the key point from the employee’s point of view— 
getting paid—has so little relevance. 

25 98 F.2d at 59; see also Annot., 11 A.L.R. Fep. 457, 464 (1972) (where it is argued 
that Tobani recognizes the presumption of employer ownership). The court’s presumption 
is not explained in Tobani. The presumption is perhaps best explained in Scherr, 417 F.2d 
at 500. 

26 Although the opinion in Scherr explains the basis for the presumption, it also sug- 
gests that the work in question must have been made in the course of employment, and there- 
fore already a work made for hire, before the presumption applies. Other opinions, notably 
that in Murray, 563 F.2d 773, do not seem sure at which point the presumption applies. 
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The two-part analysis suggested—a determination that a work was 
created in the course of employment, followed by an inquiry into 
whether the presumption of employer ownership was overcome—seems 
in order, as a finding that a work was not made in the course of employ- 
ment necessarily makes it the property of the employee.?’ 

To overcome the presumption of employer ownership, courts re- 
quired employees to show evidence of an agreement that copyright 
ownership would be theirs.28 The evidence could be in oral as well as 
written form because the courts were eager to examine any evidence 
tending to show employee ownership.29 

Evidence of custom in an industry, the assumptions of the two par- 
ties in the case, and their unexpressed intentions at the time of employ- 
ment have all been considered when an employee attempted to overcome 
the presumption of employer ownership. As a general rule, when courts 
look into an employment contract, they examine it only to the extent 
necessary to determine if the agreement calls for the employee to retain 
copyright.° Although the courts have borrowed concepts from contract 
law as aids in analyzing the presumption of employer ownership, con- 
tract concepts have been limited in copyright work-for-hire cases. The 
customary rules and effects of contract law do not necessarily follow 
when an employee sues to retain copyright. 

The course of employment tests and the presumption of employer 
ownership led courts to apply the work made for hire provision of the 
1909 Act to works made on commission as well as to those created by a 
regular employee. The leading case is Brattleboro Publishing Co. v. Win- 
mil] Publishing Corp. ,32 in which the court held that newspaper adver- 
tisements for a store belonged to the advertiser commissioning them, not 
to the newspaper. Brattleboro led to a series of cases which eventually 





27 This appears to have been the approach taken in Public Affairs Assoiates, Inc. v. 
Rickover, 284 F.2d 262 (D.C. Cir. 1960), vacated for lack of a sufficient record, 369 U.S. 111 
(1962). The circuit court opinion used the two-step analysis. The Supreme Court neither ap- 
proved of or disapproved of the approach, but suggested that the evidence failed to prove 
the works in question belonged to either party. 369 U.S. at 113. 

28 See Scherr, 417 F.2d at 500. 

29 Id. Chief Judge Lombard, concurring in Brattleboro, 369 F.2d at 569, argued that 
the parties’ intent should be dispositive on the presumption issue. The courts appear to 
have been willing to accept evidence in all forms because the presumption often worked 
hardship on creators of works. 

30 This may be inferred from the discussion in Tobani, 98 F.2d at 58-59, where the 
court declined to examine the contentions of the employee when faced with a contract ex- 
pressly granting copyright to the employer. 

31 A general discussion of intent, implied conditions and contracting parties’ under- 
standings, and their effects in traditional contract law, may be found in CALAMARI & PERILLO, 
THE Law OF CONTRACTS 123, 388, 395 (2d ed. 1977). An entertaining account of custom in 
contract law may be found in Fisher v. Congregation B’Nai Yitzhok, 177 Pa.Super.Ct. 359, 
110 A.2d 881 (1955). 

32 Supra note 11. 
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established a presumption of ownership similar to that in the normal 
employment case.*? Brattleboro may have been influenced by the similar- 
ity of its facts to those in Bleistein. The Brattleboro court obviously felt 
that extending the concept of works made for hire to commissioned 
works a logical step.34 Prior to Brattleboro, courts looked beyond the 
mere fact of commission to see if the sales price reflected an intent to 
transfer ownership of copyright to the one commissioning the work.35 A 
higher fee would serve to transfer the copyright. This distinction, how- 
ever, has lost what favor it had since the presumption was defined in 
Brattleboro. 

Two other twists in the works ‘‘made for hire’’ doctrine may arise to 
vex the employee who hopes to retain copyright in his work. First, some 
courts have recognized a constructive trust relationship that will serve to 
protect the interests of employers. If an employee registers copyright in 
his own name at the Copyright Office, but a court subsequently finds that 
the work was made for hire, the employee merely holds the registration for 
the benefit of the employer.** Second, employees can expect no advice 
from the Copyright Office when they wish to file copyrights in their own 
name.3? The Copyright Office is willing to accept applications for the 
same work from both employer and employee, issue registration certifi- 
cates to each, then let the courts settle title.® Copyright Office regulations 
focus on streamlining applicaten, deposit, and registration procedures 
and defining works that may be copyrighted, rather than on determining 
ownership.?9 

The Supreme Court has avoided the question of works made for hire 
since establishing the concept in Bleistein.*° The Court most recently had 
before it the works made for hire issue in Public Affairs Associates, Inc. 
v. Rickover,*! where the plaintiff claimed that Rickover could have no 
copyright in speeches written while an admiral in the United States Navy 
because the speeches belonged to the government. However, because the 





33 NIMMER, supra note 11, § 5.03(B)(c). 

34 369 F.2d at 567-68 (where the presumption of employer ownership was extended to 
persons who commission works). 

35 See Scherr, 417 F.2d at 502. Judge Friendly, in dissent, argues that an unusually 
low price, in this case army pay, shouid become a factor in the equation when looking at 
commissioned works. 

36 United States Ozone Co. v. United States Ozone Co., 62 F.2d 881 (7th Cir. 1932). 

37 Picture Music, 457 F.2d at 1214 n.3; Ringer, The View From the Copyright Office, 
1978 A.B.A. Sec. PAT. TRADEMARK CoPyYRIGHT 154. Ms. Ringer, the Register of Copyrights, 
noted that the Copyright Office ‘‘will be making registrations on the basis of applications. . . 
that are not perfect and that under normal circumstances we would correspond about.”’ The 
Copyright Office has been deluged with applications since the new Act took effect. 

8 Opinion of the Attorney General of the United States, 183 U.S.P.Q. (BNA) 624 
(1974). 

39 See 37 C.F.R. §§ 201-204 (1981). 

40 See Angel, supra note 13, at 222-27. 

41 369 U.S. 111. 


wo 
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Court found other grounds to dispose of the case, an insufficient record, 
it declined to address the issue. Only Chief Justice Warren believed the 
result below should be affirmed. The lower court had held that all but a 
handful of the speeches were in public domain.*? 

Circuit courts have followed their own instincts on works made for 
hire. Despite statements in cases that one factor or another is dispositive, 
no single approach has taken the lead.*? District courts occasionally go 
their own way also.*4 


II. WORKS MADE FOR HIRE UNDER THE 1976 COPYRIGHT ACT 


The Copyright Act of 1976, which became effective January 1, 1978, 
fundamentally changed the foundations of American copyright law.*® 
The traditional rule that works were entitled to statutory copyright pro- 
tection only upon a general publication has been replaced. Any work 
which has been fixed in tangible form is eligible for federal statutory 
copyright protection.*® The impact of this change on the works made for 
hire area is uncertain, but it clearly expands the number of works subject 
to the doctrine.*” 

The new Act appears to work little formal change in the works made 
for hire area. As noted earlier, the 1976 Act’s definition is nearly the 
same as under the old Act. Although § 101 contains the phrase ‘‘within 
the course of his or her employment,’’ which was developed by the 
courts, Congress does not appear to intend the codification of judicial 
precepts created under this language.** The intent seems instead to mere- 
ly indicate general approval. 

Just as the 1909 Act failed to offer guidelines, the 1976 Act does not 
suggest how courts should construe the definition of works made for 
hire. This lack of direction may lead courts to imply congressional ap- 
proval of their previous course, but such approval should not be implied 


lightly because other changes in the law may affect the course of employ- 
ment tests. 





42 Id. at 117. 

43 Murray, 563 F.2d at 775. 

44 Samet and Wells, 185 U.S.P.Q. at 40. In this case, a district court in the Second Cir- 
cuit held that supervision and control were not essential factors, despite decisions by the 
upper court holding that supervision and control were critical. The differences are a direct 
result of confusion in the federal courts on how to apply the works-for-hire tests. 

45 D. JOHNSTON, COPYRIGHT HANDBOOK 2 (1978). 

46 17 U.S.C. § 102 (1976 & Supp. IV 1980). 

47 The View From the Copyright Office, supra note 37, at 154-56 (suggesting that a 
major reason for the large number of registration applications is the enlargement of 
categories of copyrightable works under the new Act). Fixed works formerly ineligible for 
protection are apparently being copyrighted. The rush of applications actually began a 
month or two before the new Act went into effect, likely because lawyers felt there may be 
some advantage to their clients under the terms of the old law. It may have been bargain 
hunters, ‘‘trying to get in under the $6.00 fee... .”’ 

48 H.R. Rep. No. 1733, 94th Cong., 2d Sess. 121, reprinted in 1977 U.S. CoDE CONG. & 
Ap. News 5659, 5737 [hereinafter cited as Legislative History]. 
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The major difference in the new law for employees in a work-for-hire 
status is the statutory presumption that a work belongs to the employer, 
stronger than the court-made presumption. 


In the case of a work made for hire, the employer or other person for whom 
the work was prepared is considered the author for purposes of this title, 
and, unless the parties have expressly agreed otherwise in a written instru- 
ment signed by them, owns all the rights comprised in the copyright.*® 


The legislative history and congressional hearings support the strong 
words of the section.5° The requirement of a signed, written agreement 
was supported by groups of employees as weil as by committees holding 
hearings on copyright revision. Since the requirement of a written agree- 
ment is more likely to favor employers, the support of employee groups 
seems incongruous.°5! 

The intent of § 201(b) is clear, but its operation is unclear. This sec- 
tion and the remainder of the 1976 Act fail to delineate the role the 
presumption should play in litigation. Does the presumption come into 
play before, or after, the work is examined to see if it fits the course of 
employment tests? The legislative history merely states that ‘‘the pre- 
sumption that initial ownership rights vest in the employer for hire is 
well established . . .’"52 The two-step analysis suggested in the previous 
section would avoid the unfairness which will result if an employee 
creates a work outside his scope of employment, but loses the copyright 
due to the presumption. 

While the relative roles of the employer ownership presumption and 
the traditional course of employment tests must be established in future 
cases, one thing is certain: once a court finds that a work was created 
within the course of employment, only an express, written, signed agree- 
ment between the employer and employee will suffice to rebut the pre- 
sumption. Congress was clearly disturbed by the uncertainty resulting 
from courts’ discussions of custom, intent, assumptions made by the par- 
ties, and other contract principles.5? These subjective tests have been re- 
placed by an objective test, a copyright law equivalent to contract law’s 
Statute of Frauds.5* Whether or not the courts will continue—or be allow- 
ed to continue—looking beyond the contract remains to be seen. The 





49 17 U.S.C. § 201(b) (1976 & Supp. IV 1980). 

50 Legislative History, supra note 48, at 5736. 

51 Copyright Law Revision: Hearings on H.R. 4347, H.R. 5680, H.R. 6831, H.R. 6835 
Before Subcommittee No. 3 of the Committee on the Judiciary, 89th Cong., 1st Sess. 1694 
(1965) (statement of John Schulman) [hereinafter cited as 1965 Hearings]. 

52 Legislative History, supra note 48, at 5737. 

53 1965 Hearings, supra note 51, at 269 (statement of Leonard Zissu). The views ex- 
pressed by Zissu on the question of contract principles have been largely adopted by the 
new Act. 

54 Id. at 1034 (statement of Motion Picture Association of America). The comparison 
with contract law’s Statute of Frauds was raised directly in this portion of the hearings. The 
comparison is not made in the formal legislative history. 
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failure of an employee to produce a writing will command dismissal of 
his case, if the language of § 201(b) is given its plain meaning.®5 

The 1976 Act also changes the rights which comprise copyright in 
the work made for hire situation. The employer now plainly obtains all 
rights in a work made for hire, with the possible exception of moral 
rights.5* Under the old law, courts occasionally ruled that some rights re- 
mained with employees.” Other differences affect the duration of copy- 
right and the option to terminate transfer of rights. Copyright in a work 
made for hire lasts seventy-five years, whereas a personal copyright is 
valid during the author’s lifetime and fifty years thereafter. A personal 
copyright carries the power to terminate any transfer of rights under the 
copyright efter thirty-five years, but the proprietor of a copyright in a 
work made for hire has no termination power.*® 

The status of commissioned works has been altered completely by 
the new Act. Commissioned works form a separate category of works 
made for hire with their own definiton. As a general rule, the definition 
provides that a commissioned work cannot be considered a work made 
for hire. In nine specific types of works, the creator and the person com- 
missioning the work may expressly agree by contract that the work is one 
for hire, but ownership in the creator is presumed.5® Any commissioned 
work that does not fit within the nine categories can never be a work 
made for hire.®° 

Again, Congress did not discuss its reasons for restricting a judicial- 


ly-created concept. The definition expressly overrules the Brattleboro 





55 17 U.S.C. § 201(b) (Supp. IV 1980) has language which places the burden of pro- 
ducing evidence to overcome the presumption on the employee. Since only one form of 
evidence is sufficient, an employee who fails to produce an express, written statement risks 
dismissal. The burden effected by the presumption has not yet been ruled upon, however. 

56 ‘‘Moral rights’’ is a term used to characterize an author’s right to be known as the 
author of his work, to prevent others from claiming authorship, and to prevent others from 
attributing authorship to him falsely. It has also been used to prevent distortion of an 
author’s work. Moral rights are prevalent in European copyright law, where the rights at- 
tach whether the author owns copyright or not. Moral rights have never formally been part 
of American copyright law, but they have on occasion been recognized. See, e.g., Gilliam v. 
American Broadcasting Companies, Inc., 538 F.2d 14 (2d Cir. 1976). Moral rights are now 
being considered for formal inclusion. See 1978 A.B.A. PAT. TRADEMARK COPYRIGHT 115. 

57 The analysis in Annot., 11 A.L.R. Fep. 457, 474 (1972) suggests this result. The 
cases discussed are older cases and may not be followed today. The new Act may compel 
the courts to begin their analysis fresh. See supra text accompanying note 50. 

58 17 U.S.C. §§ 203(a), 302(c) (Supp. III 1979). 

59 Id. at § 101. The nine categories of commissioned works include: (1) translations, 
(2) atlases, (3) contributions to collective works, (4) compilations, (5) motion picture and 
audiovisual piecework, (6) tests, (7) answer material for tests, (8) supplementary works, and 
(9) instructional texts. Several of the categories are types of works often created by academic 
writers. The Act does not suggest a result should a commissioned work also be a work re- 
quired by the institution. 

60 Legislative History, supra note 48, at 5737. 
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line of cases, with no explanation of congressional displeasure. Whether 
the statute also weakens the made-for-hire analyses in these cases re- 
mains to be seen.®? 

Removing commissioned works from the for-hire provisions may be 
supported by the sort of argument Judge Friendly used when dissenting 
in Scherr. He felt it was unfair to make a commissioned work a work 
made for hire, when the commissioning party exercised little control 
over the work and the employee’s pay was far less than the market value 
of the work. The soldiers assigned to sculpt a statue in Scherr were 
draftees. ®? 

One issue that may arise from the new view of commissioned work is 
the question of ownership to works prepared under grants, contracts, and 
fellowships, but not in a normal employment stituation. The courts may 
have to go outside the statute to settle such issues.® 

Another change in the copyright law which affects works made for 
hire is the pre-emption of state common law copyright for most purposes 
in §301. The end of common law copyright has particular impact in the 
case of university faculty members, and will be discussed fully in later 
sections. In general, pre-emption will prevent states from protecting 
works made for hire which are ‘‘fixed.’’®4 

Although changes in works made for hire generated by the 1976 Act 
are expected to clarify the status of employer and employee in most in- 


stances, and at the same time make title known to third parties,*5 they do 
neither for academic writings. 


Ill. SCHOLARLY WRITINGS UNDER THE 1909 COPYRIGHT ACT 


The scholarly writings of college and university faculty members do 
not appear to have been the subject of any cases construing the works for- 
hire doctrine under federal law. The case coming closest was Sherrill v. 
Grieves,®* which involved a book written by a military instructor for use 
in his classes. Only one state case, Williams v. Weisser,®” has decided 
that professors own their intellectual work. Additionally, there is no 
evidence that any college or university has gone to court to secure 





61 Angel, supra note 13, at 229-30. The reasoning in cases where commissioned works 
were deemed works made for hire should be as valid today; only the category of works has 
changed. 

62 417 F.2d at 502 (Friendly, J., dissenting). 

63 Angel, supra note 13, at 238 (suggesting that this might be the fairest approach, but 
that the courts are probably unable to go outside the new Act). 

64 17 U.S.C. § 301(a) (Supp. III 1979) provides: ‘‘[a]ll legal or equitable i that are 
equivalent to any of the exclusive rights within the general scope of a are 
governed exclusively by this title.’’ 

65 Angel, supra note 13, at 239. 

66 57 Wash. L. Rep. 286 (D.C. 1929). 

87 273 Cal. App. 2d 726, 78 Cal. Rptr. 542 (1969). 
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copyright in a professor’s work, although one university has had a policy 
of retaining rights in faculty work.®® 

Perhaps the major reason that universities have not claimed copy- 
right in faculty work is the long-standing custom that professors own the 
copyright to works created while they are employed at a college or 
university. Most faculty members do not even consider the question of 
copyright ownership when contracting with a school to teach, research, 
and write.®° 

The case which has been credited with securing copyright in 
scholarly work to faculty members is Williams. In that case, an anthro- 
pology professor sued under state common law copyright to prevent a 
publisher of ‘‘class notes’’ from transcribing and publishing oral lectures 
delivered in class. The professor also sued the publisher for invasion of 
privacy under California law and won. The publisher defended with a 
claim that the professor’s lectures were the property of the university 
under the works-for-hire doctrine. The university was not a party to the 
suit, but actively supported the professor’s position.”° As an alternative 
defense, the publisher claimed a divestive publication had occurred.7! 

The court held that Williams owned the common law copyright to 
his lectures and that no divestive publication had taken place. Although 
hinting that it might rule differently on the works made for hire question 
if the university were claiming ownership, the court could not justify 





68 Interview with Dr. Edward Power, Professor, School of Education, Boston College, 
Chestnut Hill, Mass. (April 17, 1979). Dr. Power, an education historian, has written widely 
on the development of education in America. He notes that the University of Chicago, partly 
because faculty pay was higher and partly due to the attitudes of the university’s first presi- 
dent, William Rainey Harper, at one time had a policy of retaining faculty copyrights. 

The University of Chicago no longer has such a policy. Letter from Edward H. Levi, 
Professor of Law and former Dean, University of Chicago Law School (April 17, 1979). Pro- 
fessor Levi said the policy of keeping copyright in faculty work was abandoned before he 
became Dean and, although no formal policy existed: ‘‘[N]ormally the work of a scholar in 
the Law School would result in the scholar’s having the copyright.’ 

On the subject of the university keeping copyright to faculty work, Levi said, ‘‘[T]he 
University for some years prior to most of the period of my Deanship had a so-called 4E con- 
tract under which the proceeds from lectures or books over and above a certain amount went 
to the University, and the maximum amount was low. The theory was that the salary pay- 
ment by the University was a full time payment.”’ 

69 An informal telephone poll of professors at universities in the Boston area'indicated 
that university faculty members seldom think of their copyrights; they felt ownership was 
almost automatic. Only one of about twenty professors contacted had taken independent 
steps to protect his copyrights. 

70 273 Cal. App. 2d at 729, 78 Cal. Rptr. at 544. 

71 Id. at 736, 78 Cal. Rptr. at 550. Under the 1909 Act, publication marked the point in 
time when a work was eligible for statutory copyright protection. Divestive publication was 
the dissemination of a work that did not bear the proper copyright notice; the dissemination 
had to be on a scale equivalent to formal publication. Under the new Act, the time when a 
work is ‘‘fixed’’ is critical, and publication is irrelevant for copyright protection. 17 U.S.C. 
§ 102(a) (Supp. IV 1980). 
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classifying the lectures as works made for hire simply to benefit a third 
party outside of the employment contract.72 

The Williams court hoped to give a definitive analysis of the rela- 
tionship between professors and their employers,”? and its opinion 
discussed a wide range of both state common law and federal statutory 
copyright concepts. It discussed such course of employment factors as 
employer control and hours of work, but did not link them to any prior 
authority. The court was concerned that ‘‘[A] rule of law developed in 
one context should not be blindly applied in another where it violates the 
intention of the parties and creates undersirable consequences. Universi- 
ty lectures are sui generis.’” Sympathizing with professors, the court 
noted differences between university lectures and such mundane items 
as valves, radio scripts, and advertising jingles, which had been the sub- 
ject of other work-for-hire cases.74 

The Williams court found support for its ‘‘sui generis’’ statement in 
a series of cases involving oral lectures under common law copyright. 
The opinion crossed the ocean for a ‘‘sturdy line of authorities’’ from Bri- 
tain.?5 Abernethy v. Hutchinson’® was cited as the leading case and prob- 
able controlling authority, although it was decided in 1825. In Abernethy, 
a surgeon, who occasionally lectured to medical students, sued a pub- 
lisher who had printed the lectures in a periodical. The British court held 
that the surgeon was entitled to common law copyright protection. The 
discussion of Abernethy in Williams stopped with the holding, however. 
The Abernethy judge went further, and noted that if the surgeon had 
been hired specifically to give lectures, they likely would belong to the 
employer instead.”” Ironically, Abernethy ceased to be authority in 
England in 1911, when that country abolished common law copyright.”* 
Two other British cases with holdings similar to that in Abernethy were 
cited in Williams despite their age.7° 

The lone American case cited for the notion that Williams owned 
common law copyright was Sherrill, where the court held that the 
military instruction book was written outside the scope of the soldier’s 
employment, and was therefore not a work-for-hire. Sherrill’s duties as a 
military instructor were limited to giving oral lectures. The Williams 
court decided that the only possible distinction between their case and 
Sherrill was that Sherrill had written his book during leisure hours not 





273 Cal. App. 2d at 726, 78 Cal. Rptr. at 546. 
Id. 
Id. at 727, 78 Cal. Rptr. at 547. 
Id. The opinion noted that British common law cases were controlling in California 
by virtue of CAL. Civ. CobE § 22.2. 
76 47 Eng.Rep. 1315 (Ch. 1825). 
77 Id. at 1318. See 273 Cal. App.2d at 727, 78 Cal. Rptr. at 547. 
78 E. JAMES, COPINGER AND SKONE JAMES ON COPYRIGHT § 328 (10th ed. 1965). 
7° See 273 Cal. App. 2d at 727-28, 78 Cal. Rptr. at 547-48. 
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‘incident to his work as an instructor.’’ Having identified the distinc- 
tion, the Williams court found it ‘‘illusory’’ because college professors 
do not have regular hours: ‘‘[I]t it quite arguable that plaintiff prepared 
his notes in his ‘leisure time’ if that concept has any validity.’’®° 

The major distinction between the cases, ignored in Williams, is that 
Sherrill involved a copyright which had been registered for a published 
book under federal copyright law, while Williams involved an oral lec- 
ture with no publication under state common law copyright. Sherrill was 
allowed to keep his copyright because the book was written outside the 
scope of his employment, but Williams was allowed copyright in his lec- 
tures because there had been no divestive publication.*! The cases differ 
both on the facts and the law. However, each case has lived on to support 
the argument that professors own copyright to academic work, oral or 
written. While Sherrill has survived to protect academic work created in 
the course of employment,8? one commentator has expressed a view 
which would limit Sherrill and has proposed a special rule for works-for- 
hire cases involving military personnel.*? 

The subsequent history of Williams is more difficult to understand. 
The Williams decision itself seems correct. It protects the expectations of 
the parties, the professor and university, under the employment agree- 
ment. Under applicable common law tests, the oral lectures were entitled 
to copyright protection.** The importance of Williams lies less in what it 
holds than in what it says about college professors. The case has come to 
stand for more than its limited facts might suggest. 

Williams has not played a prominent role in other copyright opin- 
ions, probably because there are so few cases dealing with professors 
under the work-for-hire doctrine. The case has been cited in a handful of 
federal and state court opinions, but for its holding on invasion of 
privacy rather than copyright.*® Williams has lived on more in commen- 
tary than in court, and is used to support the notion that all of a pro- 
fessor’s scholarly work, including articles and books, are not works made 





80 Id. at 729, 78 Cal. Rptr. at 549; citing Sherill, 57 Wash. L. Rep. 286. 

81 There could not have been a divestive publication, since the lectures were 
delivered orally. Therefore, even if the university wished to claim copyright in faculty 
works, it would not have held copyright since there was no ‘work’ to hold. There is, under- 
standably, no case granting copyright to an employer in the case of a common law 
copyright. It is not clear how Williams came to stand for granting copyright to faculty 
members in their published works. 

82 NIMMER, supra note 11, at § 5.03(B)(b)(i) n.31. 

83 Angel, supra note 13, at 226-27. 

84 An interesting application of common law copyright to an analogous work, a per- 
sonal letter, is contained in Birnbaum v. United States, 436 F.Supp. 967 (E.D.N.Y. 1977), 
modified, 588 F.2d 319 (2nd Cir. 1978). 

85 Motsenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821 (9th Cir. 1974). But see, 
Manasa v. University of Miami, 320 So.2d 467 (Fla. Dist. Ct. App. 1975) (where Williams is 
cited as authority for denying a professor title to a writing). 
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for hire under federal copyright law.** Professor Melville B. Nimmer, in 
his treatise on copyright, concludes that when Williams and Sherrill are 
considered together, ‘‘what has been said . . . with respect to a 
professor’s lectures is a fortiori®’ true of any books which he may prepare 
based upon the subject matter of his scholarly work.’’®® 

It cannot be determined if Williams and Sherrill themselves have 
bolstered the argument that professors own the copyright to scholarly 
work, since neither case is cited often. On the other hand, the argument 
has been adopted by the leading authority in the copyright field,*° and by 
the leading article which analyzes the works made for hire doctrine 
under the 1976 Act.°° Whether or not these commentaries have had an in- 
fluence upon courts, copyright lawyers, colleges and universities, and 
faculty members is a speculative question, but some effect may be infer- 
red.91 

Since university professors have not been subject to the works made 
for hire provisions of the 1909 Act, they have not been subject to the doc- 
trine of constructive trust developed in other employment situations. 
Should a court decide that a pre-1978 work by a professor is subject to the 
works made for hire doctrine, a constructive trust may follow. However, 
the customs of the academic community may work to prevent a trust.92 

Before examining the possible effect on the rights of colleges and 
their faculties under the works for hire provisions of the Copyright Act of 
1976, it may be useful to compare the British approach to the same issue. 

Until 1956, England had nothing comparable to the American con- 
cept of works made for hire. Copyrights vested in the persons who actual- 





86 NIMMER, supra note 11 at § 5.03(B)(b)(i); Angel, supra note 13, at 226 n.96. 

87 BLACK’s, LAW DICTIONARY 56 (rev. 5th ed. 1979): ‘‘A term used in logic to denote an 
argument to the effect that because one ascertained fact exists, therefore another . . . must 
also exist.”’ 

88 NIMMER, supra note 11, at § 5.03(B)(b)(i) n.31. This analysis, largely carried over 
from earlier editions of the treatise, does not deal with the issues of federal pre-emption and 
‘fixation’ arising under the new Act. 

89 Id. at § 5.03(B)(a), nn.16-18 (where some of the cases in which the treatise is cited 
are noted). 

90 Angel, supra note 13, at 226 n.96. 

91 In a situation where only one case applies, it will only be natural for lawyers to turn 
to commentators in the area of law when advising their clients. Since NIMMER ON CoPyRIGHT 
is relied upon as much by the courts as the lawyers, it is reasonable to assume the treatise 
has served to protect professors’ works. 

92 Regarding works by faculty members ‘‘fixed’’ before 1978, there would be little 
basis for the necessary inference under constructive trust principles that the employee was 
holding the copyright for the benefit of the employer, the rightful holder. Since intent is im- 
portant for pre-1978 works, it is more likely that the necessary intent would be absent as a 
matter of custom. All the evidence is that faculty and institutions have intended faculty 
ownership unless otherwise specified. That intent or custom, however, is explicitly made 
irrelevant under the new Act. 17 U.S.C. § 201(b). Unrrep STATES CoPYRIGHT OFFICE, GENERAL 
GUIDE TO THE COPYRIGHT ACT OF 1976 at 5:2 (1977). 
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ly created the works, regardless of their employment status. The law, 
however, did not prevent market forces from coming into play. Employ- 
ers in Britain were reasonably successful in obtaining employee 
copyright assignments.° 

The British Copyright Act of 1956 treats three types of works made 
for hire, although the statute does not call them works-for-hire.°* The 
first category applies to employees of newspapers, magazines, and peri- 
odicals. Copyright in articles written in the course of employment for 
these publications originally vests in the employer. Employees retain ar- 
ticle copyright for republication in books. The second category covers 
commissioned works. Copyright in these is presumed to reside in the 
person commissioning the work.°> Both these ‘work-for-hire’ categories 
differ from American law. The category most familiar to Americans pro- 
vides that so long as neither of the other two categories applies, a work 
made in the course of employment will belong to the employer.°* In order 
to determine if a work has been made in the course of employment as an- 
tic'pated by the statute, the British courts look to their labor laws for 
general guidance. °7 

The major inquiry in England is simply: Was the work created under 
a contract of service? Four elements tend to indicate such a contract: (1) 
the master’s power of selection of his servant; (2) compensation; (3) the 
right to control methods of work; and, (4) the master’s right to suspend or 
dismiss.°* With the exception of the last factor, the tests are very similar 
to those American courts use to decide work-for-hire cases. 

Having established a contract of service, a British court, like its 
American counterpart, then begins a second line of analysis. The goal 
here is to determine if the parties’ intentions negate the presumption of 
ownership in the employer. As a general rule: 


The greater the amount of direct control exercised over the person rendering 
the services by the person contracting for them, the stronger the ground for 
holding it to be a contract of service; and, similarly, the greater the degree of 
independence of such control, the greater the probability that the services 
rendered are of the nature of professional services, and that the contract is 
not one of service.®? 


The division of employment contracts into those for professional services 
and contracts of service solves the problem nicely for the professions in 
England, although it goes against the plain meaning of the statutes. Pro- 





COPINGER AND SKONE JAMES ON COPYRIGHT, supra note 78, at §§ 321-328. 
. at § 1434. 
. at §§ 323, 1434. 
. at § 1434. 
. at § 328. 
. at § 326. 
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fessors, doctors, and other professionals have been spared the loss of 
copyrights under this analysis.1°° Any employee who is in a profession 
will be unaffected. 

The line between contracts of service and contracts for professional 
services does not seem clear. The British Act does not instruct the courts 
to use general labor law when deciding ownership of copyrights and 
does not on its face differentiate between one group of employees and 
another.?*1 In this respect, the British Act and 1909 American Act are 
similar. Neither spells out standards. As a result, courts in both countries 
have gone outside their respective statutes to settle ownership in copy- 
rightable works created by employees. The cases in both countries reach 
results which meet the expectations and hopes of academics. British 
courts have used that country’s labor laws to create a judicial exception 
ignoring the plain statutory language.’°? With a new statute to interpret, 
the American courts have not created any new exceptions, or reaffirmed 
old ones. The courts here have seldom looked to labor law for guidance, 
although agency principles have been used.'°? Given the language and 
background of the 1976 Act, it seems unlikely that American courts will 
be able to create so tidy an exception as the British. 


IV. SCHOLARLY WRITINGS UNDER THE 1976 COPYRIGHT ACT 


The 1976 Copyright Act contains two provisions which may affect 
the scholarly writings of university professors under the works made for 
hire doctrine. As noted earlier, Congress has bolstered the presumption 
that the employer will own a copyrighted work. An express written 
agreement signed by both employee and employer is now required to 
rebut the presumption. Second, and perhaps more notable in the case of 
faculty writings, is the pre-emption provision in § 301 of the Act. State 
common law copyright must now defer entirely to federal law. For works 
which have been created or ‘‘fixed’’ since January 1, 1978, federal law 
takes precedence. At present no cases construing the works made for hire 
provisions of the new Act had been reported, and no cases involving 
faculty copyrights had been reported under the new Act at all. The pre- 
emption of common law copyright wiil sap the authority from state cases 
which have helped exempt scholarly writings under the work-for-hire 
doctrine. 

Before considering the effect of all the new Act’s provisions on facul- 
ty writings, one must still examine the work and the circumstances under 
which it was made to see if it meets the terms of a § 101 ‘‘work made for 





100 Td. at § 328. 

101 Td. at § 1434. 

102 Td. at §§ 328, 1434. 

103 NIMMER, supra note 11, at § 5.03(B)(1). 
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hire.’’ This is the first part of the two-step analysis suggested earlier.’ 
The question at first, then, is whether or not the work was created in the 
course of employment. Absent any post-1978 case law, a court must still 
consider the old opinions discussing the traditional work-for-hire tests. 

The most important factor here is the employer’s right to direct, con- 
trol, and supervise the employee’s work. The importance of employer 
control has been discussed previously.’°5 Is a teacher supervised, con- 
trolled, or directed when working on scholarly research and writing? 
Professors may feel such a finding unfair. They no doubt believe their 
scholarly activities are their own affair, that the university has not told 
them what to do or how to do it, and that their copyright is in some way 
protected under the rubric ‘‘academic freedom.’’!° 

Universities do not control and supervise faculty members the way 
shop foremen in a factory or top editors in a publishing house control 
their employees, but a certain level of control exists. In most universities, 
faculty members are expected to publish books or articles within their 
particular subject area. Approval of research projects is informal, if 
necessary at all. Publications are expected, however, to meet standards 
both of quality and quantity, and occasionally, frequency.'°” Criteria 
such as these bear even more strongly on the traditional factor of 
employer insistence and expense, and will be treated at length later. It is 
important to know that at least some control, direction, and supervision 


over professors exists when deciding if the Act applies. 

Control and supervision also exist to the extent that the faculty 
member is required to publish scholarly material in a particular field. 
Few schools will consider publications totally outside a professor’s field 





104 See supra note 26 and accompanying text. 

105 Scherr, 417 F.2d at 500. 

106 An informal pool of professors at universities in the Boston area. Many professors 
felt that ‘‘academic freedom”’ included not only the right to pursue studies of one’s choice, 
but to retain the fruits of those studies. It appears that the universities themselves have en- 
gaged, and continue to engage, in the same presumption. Faculty handbooks simply do not 
deal explicitly with copyright policy. Patent policy, however, is nearly always explicitly in- 
cluded in these handbooks. See, e.g., THE GEORGE WASHINGTON UNIVERSITY, FACULTY HAND- 
BOOK 38-42 (1982); UNIVERSITY OF NEBRASKA, FACULTY HANDBOOK (1979). The handbook at 
The George Washington University does explicitly recognize that faculty rights may be 
limited when scholarly research is conducted under contract or grant programs. 

107 Criteria for admission to the Graduate Faculty at the University of Nebraska at 
Omaha give the flavor of university publication requirements. ‘‘The nominee must have 
published research and scholarly work of quality . . . in disciplines where publication is the 
normal outlet for scholarly work.’’ Such publications must have appeared in prestigious or 
reputable academic journals. The faculty member must currently be working on research or 
creative work. UNIVERSITY OF NEBRASKA AT OMAHA GRADUATE CATALOG 1978-79 23 (1978). Ap- 
proval is ‘‘informal’’ in the sense that no applications or forms are usually required. More 
often, a professor’s scholarly work is discussed with colleagues and superiors over a cup of 
coffee or when passing in a hallway. Significantly, most universities ask their faculty 
members to provide them with annual listings of publications, which are often listed in 
school catalogs or reports. 
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in tenure reviews. Even more frequently, universit ; personnel reviewing 
the performance of faculty concentrate on quality. -both of the work and 
of the publication the work appears in. A book by a law professor aimed 
at non-lawyers will likely weigh less in the equation than a law review 
article in a refereed journal. 

Despite statements in court opinions that supervision, direction, and 
control forms the major factor used to define a work made for hire, the 
courts may as easily decide otherwise. One court has stated that: ‘‘Actual 
exercise of [the] right is not controlling, and copyright is vested in the 
employer who has no intention of overseeing the detailed activity of any 
employee hired for the very purpose of producing the material.’’1%* 

The quotation above suggests that a court may find a work was made 
for hire whenever the employee was hired to produce the work, regard- 
less of other factors. An examination to discover ‘‘at whose insistence 
and expense the work is done’’!°° is required to determine if an employee 
was hired for the purpose of creating a given work. ‘‘Insistence’’ exists 
when ‘‘the motivating factor in producing the work was the employer 
who induced its creation.’’!?° 

To determine if the university is the motivating factor in the creation 
of scholarly writings, it is necessary to look at employment practices 
there. A typical professor’s contract calls for teaching a certain number of 
subjects or courses. Some contracts may contain an express requirement 
that the faculty member research and write. More often, however, the 
publication obligation is tacit. A typical faculty contract also requires 
evidence of performance in the categories of teaching, community or uni- 
versity service, and scholarship. The emphasis in most schools is on 
scholarship. Published scholars are the ‘‘draws’’ that attract prestige and 
students to institutions. It is therefore no surprise that scholarship is an 
urgent concern. Publishing the results of scholarly efforts is peculiarly 
important to junior faculty members, because, usually, a professor must 
publish to gain tenure as well. Whether the tenure publication require- 
ment is express or not, every new facutly member knows he must “‘pub- 
lish or perish.’’ As noted, faculty members are not only required to 
publish if they hope to keep the job, but are expected to publish within 
their own scholarly field. Tenure publication requirements normally 
specify a time—four to six years—in which publications should appear. 
If publication is not achieved within the specified time, the faculty 
member is unlikely to get tenured.'1! This analysis might suggest that 
professors already tenured are not subject to insistence and, therefore, do 





108 Murray, 563 F.2d 773. This is also the 1976 Act position. 

109 Picture Music, 457 F.2d at 1216. 

110 Murray, 563 F.2d at 775. 

111 See supra note 107 and accompanying text; COLLEGE OF ARTS AND SCIENCES, UNIVER- 
SITY OF NEBRASKA AT OMAHA, CUIDELINES FOR PROMOTION AND TENURE (1980). 
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not write for-hire. However, tenured professors are subject to other forms 
of employer pressure. 112 


Other academic customs support the argument that scholarly writing 
is created at the insistence of the university. The practice of varying a 
professor’s teaching load in order to provide more time for research and 
writing is an example. The sabbatical leave of one semester or one year 
with salary is another. The university would not offer such free time 
unless publication or research is expected. In order to obtain a reduced 
teaching load in a given semester, a faculty member is normally required 
to provide a research plan to the appropriate faculty body for review. 
Unless the scholarly work planned is significant enough, ‘‘release time’’ 
is unlikely to be granted. Sabbaticals are more often a matter of right. 
Still, the push to publish is a major factor in the granting of sabbatical 
leaves. These practices tend to show both the element of insistence, and 
also that of control. 

The other side of employer insistence is expense, the issue of who 
bears the costs of producing any given work. The customs of most univer- 
sities show that the institutions bear most costs related to scholarly 
research. Institutions provide professors with a wide variety of expensive 
aids to research and writing. Very little cost is borne by employees. 

Professors are given use of university libraries and are normally 
granted special privileges therein, such as the right to check out books in- 
definitely. They are provided with clerical personnel. Costs of copying 
materials and other office supplies are covered by the employer. Pro- 
fessors are usually given their own offices, telephone extensions, filing 
cabinets and other office furniture, and, occasionally, typewriters and 
modern electronic communications equipment. Often graduate and 
upper-level undergradute students are provided as research aides. These 
aides are paid or given credit by the university. In addition, schools often 
bear the expenses of travel and registration fees when faculty members at- 
tend professional meetings that deal with areas of specialization. None of 
the expenses listed here are considered income to faculty members under 
the tax laws;'!3 rather, they are considered expenses of the employer. A 





112 Tenure is, after all, only a guarantee of future employment. It does not necessarily 
assure that the employment will be on the same conditions. Future rewards, such as higher 
salary, promotions in rank or title, endowed chairs, ‘‘merit’’ pay ra’ 2s, and the like may be 
used to ‘‘supervise’’ a tenured professor. 

113 Travel and meeting expenses of faculty members are likely to be found to be within 
the notion of employer ‘‘necessity and convenience”’ under the Internal Revenue Code, 26 
U.S.C. § 119 (1976). See, e.g., Boykin v. Commissioner, 260 F.2d 249 (8th Cir. 1958). The 
travel and meeting expenses may also be excludable under 26 U.S.C. § 117 (1976) as 
scholarships or fellowships where the purpose is to further education and training of faculty 
members. See, e.g., Reese v. Commissioner, 45 T.C. 407 (1966). Whatever the tax status of 
side benefits, few faculty members consider them for practical purposes as income. 
Although faculty members have routinely treated such expenses as excludable, it is not at 
all clear that the IRS views them similarly. See generally, INTERNAL REVENUE SERVICE, U.S. 
TAX INFORMATION FOR SCHOLARS (1981). Excludability is undercut by the fact that schools 
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major end product of these expenses is scholarly publication. These ex- 
amples clearly point out that the costs of scholarly research are paid out 
of university coffers.114 

Work hours are examined as a factor in many course of employment 
cases, but the factor of work hours has little relevance to the situation of 
professors since professors are not normally given a formal work 
schedule. It would be more consistent for courts to consider professors to 
be ‘‘at work’’ when actively dealing with their subjects. Ironically, a fact 
finding in Williams supports this view: ‘‘Since it is not customary for a 
college to prescribe the hours of the day when a teacher is to prepare for 
class, it follows that the time when he does so automatically ceases to be 
leisure time.’’'15 Work hours simply should not be an issue in future 
work-for-hire cases involving university professors. They work when 
they think. 

Compensation is considered a minor factor in the course of the 
employment equation, although it has been important to decision in a 
number of cases.11* Professors enjoy regular compensation. At schools 
which he summer sessions, faculty members are usually allowed to 
negotiate extra salary for those sessions. Tte fact that faculty members 
are on occasion paid only to write, during release time or sabbaticals, em- 
phasizes the fact that they are employees expected to produce ‘‘works.”’ 
Also, salary increments frequently rest very specifically on publication 
record. A regular salary may have another effect, that of negating any 
suggestion that a professor’s work is a commissioned work as defined in 
§ 101 of the 1976 Act. If the work was considered commissioned, it 
would ordinarily be exempt from the for-hire provisions.'?” 

Colleges and universities appear to have a strong argument, should 
they want to use it, that scholarly writings fit the course of employment 
tests used to determine if a work as made for hire.18 

The second stage of inquiry is to determine if the presumption of 
ownership in the employer of § 201(b) has been overcome. The presump- 
tion can only be rebutted with an express, written agreement signed by 





usually require formal application for travel and meeting funds, and also occasionally re- 
quire reports based upon the meetings. This acts as well as evidence of employer super- 
vision and control. 

114 Although it considered expenses ‘‘non-essential,’’ the court in Scherr, 417 F.2d at 
449, dwells on the costs of producing the statue. See supra text accompanying note 22. 

118 272 Cal. App. 24 at 735, 78 Cal. Rptr. at 549. 

118 Tobani, 98 F.2d at 58. 

117 17 U.S.C. § 101 (1976). The definition of commissioned work presumes that the 
person producing the work is an independent contractor, and under § 201, the ‘‘for-hire”’ 
designation must be explicitly agreed to by the commissioning party and the commissioned 
party. Since faculty members on regular salary are necessarily dependent rather than in- 
dependent, they cannot realistically be considered as commissioned by the institution they 
work for. 

118 Of course, a work that is clearly outside the course of employment, such as a 
biography of Shakespeare written by a physics professor, will belong to the professor. 
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both parties. The express agreement reserving copyright to the employee 
is not only now required under the 1976 Act, it was in the process of be- 
coming accepted under the traditional tests before the law was revised.119 
It is slightly uncertain exactly what rights a faculty member may retain 
through a written agreement. On its face, § 201(b) calls for the employer 
to be considered the author in any work-for-hire situation. It appears that 
the faculty member may retain benefits of ownership, but not the right to 
be known as the author of a work in an employment situation.12° 

A faculty member’s ability to rebut the presumption of university 
ownership will depend, therefore, upon how explicit the agreement is 
and whether it is signed by both parties. Few professors at present 
specifically retain the right to copyright their scholarly writings. 121 

University bylaws, statements of policy, and regulations will likely 
fail to rebut the presumption. These documents are often general 
statements on the university’s intent. Some have been incorporated into 
faculty contracts by reference. Even if incorporated by reference, these 
statements are not typically signed by both parties and are hardly ex- 
press.122 Incorporations by reference are inherently suspect in contract 
law,123 and there is no reason to believe they will fare better in copyright 
law. 

The new Act explicitly demands that only an express written docu- 
ment will suffice to rebut the presumption of employer ownership, but 
the possibility that the courts mey discover or create an exception outside 
the statute (as the British courts have) should not be discounted. Should a 
court decide to go beyond the statute and the contract, it will most likely 
examine the intent of the parties and their unspoken assumptions at the 
time of employment, to see if the professor was expected to retain copy- 
right. Application of these common law contract principles to the cases 
of professors who wish to retain copyright will favor the professors 
because evidence of the custom of granting faculty the copyrights in their 





119 Opinion of the Attorney General of the United States, 183 U.S.P.Q. (BNA) 624 
(1974). 

120 Nimmer, supra, at § 5.03(D). Being known as author may be more important in 
faculty publication than ownership of rights in a work. Pride of authorship and reputation 
are often the only rewards. 

121 See supra note 69. 

122 The copyright policy incorporated into faculty contracts at Boston College may 
serve as an example: ‘‘[A] member of the University is entitled to ownership of copyright 
and royalties or other income derived from works.’’ BOSTON COLLEGE, COPYRIGHT POLICY 
(1978). The policy does not explicitly vest all rights in the employee. Furthermore, as writ- 
ten it makes no provision for signature by both parties. This grant of copyright to facutly 
members would surely have been effective under the 1909 Act, but it is doubtful the policy 
would be effective under the 1976 Act. 

123 See generally, E. FARNSWORTH, W. YOUNG & H. JONES, CASES AND MATERIALS ON CON- 
TRACTS 333-35 (2d ed. 1972). Professors are likely to be held to a higher standard of 
awareness of their rights than many other contractors. 
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works will then be admissible.124 However, because the requirement of 
an express written agreement functions like a copyright law Statute of 
Frauds, it is likely that any evidence outside of a written agreement will 
be inadmissible. 125 

Federal pre-emption of state common law copyright washes away the 
Williams rule. Although the holding on ownership of oral lectures is 
viable,’2® Williams is no longer precedent for exempting scholarly 
writings from the 1976 Act’s works-for-hire provisions. The issue of 
whether scholarly writings may be for-hire is now entirely a matter of 
federal law.'27 Williams will be of little help to courts seeking ap- 
proaches to the issue of scholarly writings because Williams did not use 
any of the then-applicable federal court tests for works made for hire.128 

The consequence of making the works-for-hire doctrine effective 
against scholarly writings is necessarily speculative. What changes will 
proceed from colleges and universities owning copyright in faculty 
works? In the majority of cases, there is likely to be little financial effect. 
Most scholarly writing is geared to specialized journals which offer little 
or no payment. The most lucrative area of academic publishing is in text- 
books and other instructional works. Although royalties may be slight in 
any given year, they are regular.12° Occasionally, a professor writes 





124 Also admissible, then, would be testimony by the university that it is entitled to the 
copyright, arguing that the intent at the time of contracting was based on a mistake about 
what the law truly was. The university in Williams might have claimed copyright in the lec- 
tures, but thought the law gave copyright to faculty members. Williams, 273 Cal. App. 2d at 
729, 78 Cal. Rptr. at 544. For a general discussion of mistake in contract law, see CALAMARI 
AND PERILLO, THE LAW OF CONTRACTS §§ 9-25 to 9-30. 

128 Angel, supra note 13, at 239. See also supra note 54. 

126 17 U.S.C. § 301 (Supp. III 1979). Oral lectures cannot be ‘‘fixed,’’ of course, 
although the notes underlying an oral lecture might be. 

127 Td. 

128 See supra notes 75-88 and accompanying text. It is interesting to note that Williams 
has not been cited in any federal decisions for its copyright holding. Williams’ stubborn 
vitality is evidence in the fact that writers continue to cite it as an all-purpose authority for 
faculty ownership of all materials produced in the course of employment. See, e.g., PATTON, 
AN AUTHOR'S GUIDE TO THE COPYRIGHT LAw 29 (1980) (Williams used as basis for broad discus- 
sion). 

129 Interview with Robert T. Reilly, Associate Professor of Communication-Journalism, 
University of Nebraska at Omaha, (April 18, 1979). Reilly, a prolific writer of fiction, non- 
fiction, textbooks, and screenplays, insists on ‘‘notice in my own name,”’ both as a matter of 
pride and to assure continuing rights in his work. When a publisher of a biography Reilly 
wrote twenty-odd years ago relinquished the right Reilly had assigned away, he was able to 
negotiate a new contract with a publisher on better terms. 

One outstanding example of the long-term financial potential of copyright in a scholar- 
ly writing is the book INTRODUCTION TO THE LAW OF REAL Property, by Cornelius J. Moynihan. 
Now Distinguished Professor of Law at Suffolk University in Boston, Moynihan prepared 
the first edition of his book in 1940, and has revised it but once, in 1962. The book has been 
a standard reference for generations of first year law students. When the book was written, 
Moynihan had no idea it would be so durable or profitable; he simply felt he was filling a 
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either an academic or popular best-seller, producing large royalties.13° 

It is unlikely that many universities have a sufficiently large, disting- 
uished, or popular publishing faculty to benefit greatly from ownership 
of faculty members’ works. Those universities with a large publishing 
faculty, a large university press, or both, would likely benefit most from 
owning faculty copyrights. 

The journals which attract scholarly writing are not apt to be troubled 
by a change of copyright ownership. Some of these journals require that 
article copyrights be assigned to them. Others demand first publication 
rights, which in the case of scholarly writing often also amounts to final 
publication rights. A few authors have sufficient prestige to obtain 
copyright notice when their articles are published in journals.*31 

The greatest consequence of subjecting professors to the works-for- 
hire doctrine under the 1976 Copyright Act may well be that faculty 
members will be considered part of the normal world of work. At a time 
when faculty members are organizing into unions and other bargaining 
units, it will be difficult for them to maintain that they are ‘‘sui generis.”’ 
University professors cannot seek the same benefits as other organized 
workers without expecting some of the same restrictions as well.132 Pro- 
fessors have traditionally stood apart—from colleagues, students, the 
university, sometimes the community and the world at large—and, in 
that respect, they are different from most employees. In most other 
respects, they are working for a living like anyone else. 

Unless the courts create an exception, nothing prevents a college or 
university from laying claim to copyright in faculty writings under the 
traditional works made for hire analyses. The preparation of scholarly 
works seems to fit the course of employment definition. Few faculty 
members ask for the express written agreement required to overcome the 
presumption of employer ownership. Unlike the situation in Britain, all 
employees are presently treated the same under American copyright law. 
The academic community has enjoyed an exemption from the works 
made for hire doctrine that was probably overextended from the time it 





need he had noticed while teaching property courses himself. Interview with the Hon. Cor- 
nelius J. Moynihan (July, 1979) (notes on file in University Archives, Boston College, 
Chestnut Hill, Mass.). 

130 Id. Interview with Dr. Edward Power, supra note 69. Dr. Power notes that some 
textbooks, notably Samuelson’s Economics, have generated a large amount of income, 
although not for Samuelson, who sold the rights for a fixed sum. Other books, such as Yale 
literature and classics professor Erich Segal’s Love Story, earned enough to make owner- 
ship of copyrights appeal to a university. 

131 The general practice of scholarly journals is to use a blanket copyright notice to 
cover the contents of an entire issue. The notice is taken in the publication’s name. Patton, 
supra note 126, at 31-32. A glance random at scholarly journals in a given field will indicate 
that well-known scholars are able to retain copyright in their own name, however. 

132 See Boston Globe, April 15, 1979, at 42, col. 1, for a chronology of the faculty 
union’s strike at Boston University. The fear of many faculty members is that a union will 
bring a bureaucracy and eventual structure antithetical to the notion of ‘‘academic 
freedom.”’ 
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was propounded, and has been legislatively overruled since. Apparently, 
few professors are aware that a new copyright law has been passed which 
may change their rights in scholarly writings.'34 

What can faculty members do to protect their interests in scholarly 
works? 


V. FACULTY RETENTION OF COPYRIGHT IN 
SCHOLARLY WORKS 


The simplest, most effective way for professors to retain copyright in 
their scholarly publications is to obtain a written agreement expressly 
reserving those rights, as the Copyright Act requires. Both the faculty 
member’s signature and the signature of an official authorized to bind the 
university will be needed. An express statement will be needed for each 
new contract signed with the same university and also for each time a 
professor moves on to another institution. 

If the custom of granting copyrights to faculty members is as strong 
as most professors have assumed, universities should be quite willing to 
make express agreements reserving copyright to the professor. The proc- 
ess of obtaining an express statement may seem a bother and a formality, 
but is a relatively unobtrusive precautionary device. The maximum pro- 
tection will be obtained by an agreement which states that the faculty 
member’s writings are not considered works made for hire and are not 
produced in the course of employment.'*4 As discussed below, market 
conditions may make negotiation between faculty members and institu- 
tions much more difficult than past customs and practices would in- 
dicate. The author has had considerable contact with both administration 
and faculty members at a number of universities over the past several 
years while the ideas in this article have germinated. The level of interest 
in copyright ownership from both administration and faculty has been 
striking. Copyright ownership may become an issue in negotiations at in- 
stitutions where faculty engage in collective bargaining.*?5 

The universities’ historic indifference to the chance of owning copy- 
right in faculty works is no indication that their apathy will continue. In 
Williams, counsel for the university said the university may not have 
supported the professor’s claim had it felt there were grounds for univer- 
sity ownership of the work.'3° Colleges and universities may just decide 





133 Informal poll of professors from universities in the Boston area. 

134 17 U.S.C. § 201(b); Angel, supra note 13, at 224. 

135 Interview with Dr. Elaine Hess, Vice-Chancellor for Academic Affairs, University 
of Nebraska at Omaha (January 18, 1980); isterview with Dr. Jack Brilhart, faculty 
negotiator for American Association of «/isiversity Professors chapter, University of 
Nebraska at Omaha (January 18, 1980). 

136 273 Cal. App. 2d at 729, 78 Cal. Rptr. at 544. One indication that colleges and 
universities are more interested in intellectual property is the rapid development of univer- 
sity programs designed to capitalize on valuable university trademarks and, rights to broad- 
casts of athletic events. Making profits from products emblazoned with the school’s logo is 
a long-term profit-maker. 
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they want to own copyright in faculty works after all. 

Should the schools develop an interest in obtaining copyrights, the 
professor or would-be professor attempting to negotiate an express agree- 
ment to rebut the presumption of university ownership will be at a disad- 
vantage. The prospects of obtaining a position as a professor have been 
dismal in recent years, with no sign of improvement.'37 It has clearly 
been a buyer’s market in most fields. While the number of openings has 
declined, the number of applicants with doctorates or other terminal 
degrees has increased. Additionally, at the same time demand has risen 
for a smaller pool of positions, enrollments at colleges and universities 
have dropped.'3* The schools will need to bolster sagging student tuition 
and fee revenues, and may look to copyright in faculty works (as well as 
other areas) for any financial help they can get. 

Institutions should be alert to the possibility that work being 
prepared under grants, one-time contracts, and fellowships may be con- 
sidered ‘‘commissioned’’ under § 101, because, under § 101, commis- 
sioned work may be considered a work made for hire only if expressly 
agreed by the parties. The burden is on the one commissioning the work 
to take initiative in obtaining the agreement. If nothing is said on owner- 
ship, the copyright is the professor’s or creator’s. 

Professors who hold positions with other institutions as a consultant, 
director, resident expert, or otherwise, may fit the works-for-hire defini- 
tion at outside jobs when salary or other compensation is received. 
Reports, projects, and papers prepared for a second employer are as likely 
to belong to the employer as works prepared for the ‘‘home’’ university. 
An express agreement with the second employer is thus advisable. 139 

If there is no express agreement giving copyright to faculty members, 
the professor’s best approach in court is to convince the court that the 
work was not prepared within the course of employment, which may be 
difficult. Professors could also urge the courts to continue to apply the 
older for-hire cases, where intent played a major role, but to do so would 
require courts to ignore the plain wording of the statute. 

Another possible argument is that Congress has implicitly recognized 
the distinction between routine employment and professional services in 
its approach to commissioned works. In other words, faculty members 
might argue that scholarly work is necessarily ‘‘commissioned.’’ The 
types of works and the people who typically create them are very similar 
to those exempted as professional under the British cases.14° An excep- 
tion based upen this contention would satisfy the expectations of faculty 





137 U.S. DEPARTMENT OF LABOR, THE JOB OUTLOOK IN BRIEF 15 (1978). 

138 Id. The enrollment decline adds to the market woes. 

139 Full-time status is not required to make a work for-hire. See, e.g., Picture Music, 
457 F.2d at 1216-17. 

140 See the discussion in Legislative History, supra note 48, at 5737-38. 
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members and the apparent expectations of their universities. It would 
also be in direct opposition, however, to the § 101 definition of works 
made for hire, that employees do not own works made in the course of 
employment. 

Professors may choose to rely on the position argued by some that 
the works made for hire doctrine is unconstitutional. Possible conflict 
between the doctrine and the Copyright Clause provision that copyright 
go only to ‘‘authors’’ has not been judicially resolved. However, some 
may read the 1976 Copyright Act as settling the constitutionality issue.1*" 

If a court should decide that the works of a professor are made-for- 
hire, another curious question arises. Should the doctrine of constructive 
trust apply to pre-1978 scholarly writings? If the court concludes that the 
work satisfies the tests in use before 1978, the trust concept is arguably 
appropriate. If the work is made-for-hire only when tested under the 1976 
Act, then it should not be subject to constructive trust so long as it was 
published or fixed before 1978. The imposition of a constructive trust, in- 
definite in time, on scholarly writings published before 1978 seems too 
drastic. This is one area where the courts might have to go outside the 
statute in order to ensure fairness. 142 

Congress is another likely target for professors who wish to retain 
copyrights. One solution proposed during the revision of the law was 
akin to the shop-right doctrine of patent law. Under shop-right doctrine, 
an employer is entitled to use the patented device or process to the extent 
necessary for business pruposes, but the employee retains the underlying 
patent.'43 Many universities have patent policies which recognize shop 
rights.144 When shop rights in copyright were proposed, Congress ex- 
plicitly rejected them, but the proposal was made by employees in the 
motior. picture and music industries where copyrights remain of value 
for a. ug time.'*5 Some other type of special-interest legislation creating 
an exemption for professors might be proposed, but Congress resisted the 
arguments of special interests when revising the copyright law.'*¢ Con- 
gress did not hear from faculty groups during the hearings, however.'47 





141 NIMMER, supra note 11, at § 5.03(D). 

142 See notes 92 and 122 and accompanying text. Principles of equity may force the 
courts to go beyond the statute should such a case arise. 

143 The shop-right doctrine is discussed generally in Logus Manufacturing Corp. v. 
Nelson, 195 U.S.P.Q. 566 (E.D.N.Y. 1977). The employee retains rights in the patent for 
noncompeting uses only. 

144 BosTON COLLEGE, PATENT POLICY (1978); OFFICE OF SPONSORED RESEARCH, PATENT 
POLICY FOR THE GEORGE WASHINGTON UNIVERISTY (1968); Interview with Robert T. Reilly, supra 
note 127. 

145 Legislative History, supra note 48, at 5737. 

146 Id. 

147 1965 Hearings, supra note 53, at 1215, 1887. Those professors who appeared before 
the committee testified on other issues. 
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CONCLUSION 


The question of who owns the copyright to the scholarly works of 
college and university faculty members may seem to lack magnitude. The 
universities, the lawyers and courts, the publishers, and perhaps even 
the faculty members themselves, have given little thought to the issue. 
After all, the universities have seldom tried to claim faculty copyrights in 
the past. The academic publishing industry goes on as before.'4® The 
sums involved in any one professor’s work are seldom impressive. 

The consequences of making the writings of professors works made 
for hire cannot be measured by looking at isolated cases. The effect will 
be cumulative. If colleges and universities own copyright in faculty 
works, it will affect everyone associated with academic publishing. Con- 
tract negotiations between schools and faculty members will be more 
complicated. Publishers will have to change operating patterns which 
have been in effect for decades.'4° A college or university is likely able to 
shop around for the best financial deal more effectively than an in- 
dividual professor. Faculty members will lose their royalties which, 
although usually small, provide a steady predictable flow of funds and 
brighten a professor’s day when the check arrives. Royalties from faculty 
works may seem like a drop in the budget bucket, but they could be an 
important drop. Universities are looking to help themselves financially 
while enrollments decline. Ownership of faculty copyrights would give 
the school more than mere royalties, however. It would give the school 
even greater leverage over faculty, both at contract time and throughout 
the academic year. Another important effect would be that professors 
will be deprived of the pride of ownership rights to their writings.15° 
Decision of the question of who owns copyright to scholarly works will 
have impact, and it only takes the claim of one university to set the exam- 
ple for others. 

Merely because university faculties have been spared from the works- 
for-hire doctrine so long, should not lull faculty members into a belief 





148 Interview with Barbara Gardner, Copyright Office, Houghton Mifflin Company, 
Boston, Mass. (April 18, 1979). Ms. Gardner reports that the new Act has not changed the 
number of schools which publish under their own copyrights. A few schools held copyright 
in faculty work published by Houghton Mifflin Company before the new Act. Gardner’s of- 
fice does not advise academic clients on either side and no one has asked. 

149 Id. The change to university ownership would cause at least a temporary disrup- 
tion. Even more intriguing issues are raised when considering the question of who will own 
copyright to materials created using newly-developed technology. Non-traditional audio, 
visual, and computer-generated works in the university setting present additional com- 
plications in an already-befuddling situation. See generally, NATIONAL COMMISSION ON NEW 
TECHNOLOGICAL USES OF COPYRIGHTED WoRKS, FINAL REPORT (1979). 

150 That there i$ an ineffable pride in owning a copyright is evidenced by the crush of 
registration applications received by the Copyright Office now that any ‘fixed’ work may be 
copyrighted. See, The View From the Copyright Office, supra note 37. 
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that their writings will not be coveted by their employers. The cases 
which have shielded professors were ambiguous to begin with, were in- 
compatible with other work-for-hire cases of the same period, and have 
been deprived of much of their authority by the 1976 Act. 

Professors likewise should not be soothed by statements of policy in 
various university bylaws, operating guidelines, and regulations. In 
court, these documents will not replace an express written agreement, 
and are probably not a formal part of the employment contract. A collec- 
tive bargaining agreement negotiated by a recognized faculty organiza- 
tion may overcome the presumption that the university owns copyright 
in faculty writings, but probably only if it is understood and signed by 
each employee.**! 

The prudent course for most professors is to obtain an express writ- 
ten agreement with the unviersity which guarantees copyright to the pro- 
fessor, either upon taking a position or as soon as practical if already 
employed. Whatever motivation the faculty member may have to retain 
copyright, it is clear that he must under the new copyright law take affir- 
mative steps to assure control over what he has always assumed he owned. 





151 See CASES AND MATERIALS ON CONTRACTS supra note 121, at 625-28. 











UNIVERSITY-INDUSTRY RESEARCH 
RELATIONSHIPS: THE RESEARCH 
AGREEMENT 


DONALD R. FOWLER* 


I. SOME BACKGROUND 


Since World War II, sponsored research at American universities has 
been so dominated by federal funding that actual cooperative or con- 
tracted research agreements between universities and industry have been 
relatively rare and, in the case of some institutions, virtually nonexistent. 
This can be seen from the statistics. By 1953, research funding relation- 
ships between the federal government and the nation’s universities had 
already grown to the point where 54.1% of total research and develop- 
ment expenditures at universities was coming from the federal govern- 
ment. By contrast, only 7.5% was coming from industry.' By 1966, the 
peak year of federal funding in percentage terms, the federal portion of 
research and development funding at universities had risen to 73.5%, 
while industry’s share had fallen to 2.4%.? From this peak, federal fund- 
ing has gradually dropped off to an estimated 65.1% in 1981, while in- 
dustry’s contribution has increased to an estimated 3.8%. 

A continued relative decrease in federal funding is seen (or at least 
feared) by most observers and a steady increase in industrial funding is 
seen (or at least hoped for) by most universities. Any such increase, of 
course, has to be kept in perspective. Knowledgeable observers have 
recently predicted that the short-term potential limit of industrial fund- 
ing, depending on the source of the estimate, is probably somewhere on 
the order of $600 million annually* (up from an estimated $240 million in 
1981);5 is no more than 15% of federal funding® (up from 5.85% in 





* General Counsel, California Institute of Technology. B.A., 1950; L.L.B., 1951; J.D., 
1967, University of New Mexico; M.A., 1979; Ph.D., 1983, Claremont Graduate School. 

1 See NATIONAL SCIENCE FOUNDATION, NSF 81-311, NATIONAL PATTERNS OF SCIENCE AND 
TECHNOLOGY RESOURCES 1981, at 21 (1981) (hereinafter referred to as NATIONAL SCIENCE FOUN- 
DATION, NSF 81-311). The percentages shown are calculations made by the author from the 
NSF data. 

2 Id. 

3 Id. 

4 Culliton, The Academic-Industrial Complex, 216 SCIENCE 962 (1982), quoting Ed- 
ward E. David, Jr. of Exxon. 

5 See NATIONAL SCIENCE FOUNDATION, NSF 81-311, supra note 1, at 21. 

6 Culliton, supra note 4, at 962, again quoting David. 
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1981);7 or is no more than 11% of university research effort® (up from the 
3.8% estimated in 1981).° 

But while industrial funding does not have the potential to replace 
federal funding as the major source of financing university research, it 
does have the potential to replace much of what universities have lost 
(and stand to lose) because of decreases in the level of federal funding. 
From the university perspective, it is this potential that provides the in- 
centive for enhanced university-industry research cooperation. From the 
industry perspective, there is an increased realization that reversing 
America’s continuing loss of the productivity battle with foreign com- 
petitors depends on greater recognition and use of the demonstrated 
causal connection between advances in technology and greater produc- 
tivity. Thus it is imperative to build better linkages between the acquisi- 
tion of new technical knowledge in universities and the application of 
new knowledge in industry. 

This rapprochement is not a completely new phenomenon to a few 
universities, but even in those institutions the pace has distinctly 
quickened. To most universities the opportunity for new university- 
industry relationships brings with it an almost completely new set of 
problems with which to cope. 


II. SCOPE AND APPROACH 


This article concentrates on those occasions when an industrial firm 
and a college or university desire to enter into a cooperative or sponsored 
research agreement. These agreements usually fit into one of two 
categories. First, the industrial sponsor may desire to enter into a partner- 
ship relationship with the university to carry out a truly collaborative 
research effort. Second, the firm may contract with the college or uni- 
versity to perform research aimed at a specific goal or end product. Often, 
of course, the actual arrangements are a mixture (sometimes a curious 
mixture) of these two types of research arrangements: for example, 
sometimes there may be some ‘‘unrestricted’’ basic research funding 
mixed in with the other types of funding. In each case, the specifics or 
details of the agreement become very important. This article will address 
the document actually spelling out the terms of the research arrange- 
ment, or the ‘‘research agreement”’ as it will be referred to herein. 

It is also useful to note some issues we will not discuss under the 
rubric of ‘‘research agreements.’’ We will exclude consulting for industry 
by individual faculty and other university researchers, not a new 
phenomenon at all. Basic research funding from industry on a gift or ‘‘no 
strings’’ grant basis also is common in universities and this, too, will not 





7 See NATIONAL SCIENCE FOUNDATION, NSF 81-311, supra note 1, at 21. 

8 McDonald, The Chronicle of Higher Education, June 30, 1982, at 6, quoting Ken- 
neth A. Smith of the Massachusetts Institute of Technology. 

9 See NATIONAL SCIENCE FOUNDATION, NSF 81-311, supra note 1, at 21. 
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be addressed. Finally, we will exclude from this discussion the many in- 
dustrial associate arrangements entered into over the years where, in ex- 
change for an annual financial contribution, multiple industrial 
associates have such privileges as receiving publications, attending 
seminars, and having industrial problem areas diagnosed by 
knowledgeable faculty. Such industrial associate arrangements have 
served as ‘‘half-way houses’’ between outright gifts and grants on the one 
hand and sponsored research agreements on the other. 

That these research agreements vary so much and often involve 
curious mixtures of collaborative efforts and contracted research, present 
a certain challenge in meaningfully discussing their characteristics. 
Should we attempt to develop a more or less standard industrial research 
agreement, a national ‘‘basic agreement’’ if you prefer, in the manner of 
standard federal grants or research? Or is there no one ‘‘best way’’ to 
structure these agreements; is each situation essentially so different as to 
require customized handling to attain the desired results? 

This writer, based on his own experience, leans toward the latter 
view: each agreement must be written to fit the situation. Although there 
do inevitably develop, over time, identifiable areas to which one needs to 
attend in almost every case, every provision must be examined on each 
occasion, if not actually customized, to assure the proper result. At the 
same time, certain baseline approaches need to be developed for various 
provisions, so as not to ‘‘re-invent the wheel’’ for each arrangement. It is 
these identifiable areas and baseline approaches upon which we will 
concentrate in this article. Because it is so very important to customize 
each agreement to fit the situation, we have stifled the temptation to in- 
clude a collection of sample clauses, lest they be regarded as model 
clauses. Nevertheless, we will attempt to discuss the essence of each pro- 
vision. 


Ill. SOME PROBLEM AREAS AND BASIC APPROACHES 


This section identifies fifteen issues which recur generally in draft- 
ing research agreements and discusses some of the basic approaches 
which have been followed in addressing them. 


A. THE SCOPE OF THE RESEARCH PROJECT. 


It is not at all uncommon to find an industrial sponsor and a uni- 
versity researcher who are uncertain about the desired specific outcome 
of their research arrangement or even about the bounds of the research 
area. This is often a natural and inevitable result of the definitionally 
speculative nature of much scientific research and of some engineering 
endeavors. But just for that reason, it is paramount that the boundaries of 
the research undertaken be described with as much specificity and preci- 
sion as the situation permits. Many aspects of the arrangement other than 
the desired output of the research will depend on that description: for ex- 
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ample, control over the research project, any right of the industry spon- 
sor to exclusive funding of the specified area of research, and patent or 
publication rights often turn on the defined scope of the research project. 
Failure to have a well-defined scope can lead (and has led) to embarrass- 
ing and costly disputes over who owns the patent rights to inventions 
made by the researcher (or the researcher’s organization) during the term 
of the research agreement, but not necessarily as part of it. 


B. NATURE AND EXTENT OF THE SPONSOR’S COMMITMENT TO THE PROJECT. 


Frequently, an industrial sponsor would like to fund a research pro- 
ject for as long as the research seems to progress in an acceptable manner 
or as long as it fits into the firm’s overall research and marketing plans; 
when the research no longer meets the firm’s needs, it would like the 
right to cease funding the project. If year-to-year funding is compatible 
with the university’s needs, it may be willing to agree that the firm has 
the right to cease sponsorship at the end of each year. After all, univers- 
ities have had to live with this mode of operation with most funds receiv- 
ed from the federal government for many years. 

Often, however, the university’s needs will require greater stability 
in the funding arrangement. Because of the need for new staff or facilities 
which would not otherwise be required, the university will want an 
assurance that industry will not ‘‘bail out’’ from a successful ongoing 
research project and continue the work on its own. Thus, it may be 
necessary to negotiate a provision by which the industrial sponsor agrees 
to fund the project, within certain overall limitations, for so long as the 
research project meets certain clearly defined milestones. Of course, the 
ability to establish and agree upon such intermediate goals or ‘‘gates’’ 
depends on the degree of specificity to which the research project, and its 
intermediate and ultimate goals, lend themselves. Although often dif- 
ficult to set forth, intermediate ‘‘gates’’ should be identified in the agree- 
ment with a provision whereby the sponsor agrees to continue funding 
the project, at agreed upon levels, as long as the research continues to 
meet those targets, until either the time or funding negotiated for the total 
project have expired. 


C. NATURE AND EXTENT OF THE UNIVERSITY’S UNDERTAKING 
PURSUANT TO THE AGREEMENT. 


A university should never make a firm commitment to achieve a 
specific research result, or to achieve any result for a fixed or guaranteed 
amount of funding. Such a commitment is in conflict with the inherently 
open-ended nature of scientific research. Guaranteeing results (especially 
for a set amount of money) is somewhat analogous to asking a physician 
or a lawyer to guarantee the results of medical treatment or litigation: it 
can’t be done, and it would be unethical to purport to do it. 

Additionally, universities are nonprofit, tax-exempt, financially risk- 
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aversive institutions which have no legal right to place institutional 
funds at financial risk with speculative research commitments. The con- 
sequences for unauthorized expenditures can be severe: the institution 
may be liable for improper diversion of charitable funds,'° or it may lose 
its tax exempt status if it permits the fruits of its operations to inure to the 
benefit of a private party." 

As a result, one of the first provisions that should be written into a 
university research agreement is a statement that it will be carried out by 
the university on a ‘‘best efforts’’ basis, with no financial or other con- 
tractual penalty for default, except of course the right of the sponsor to 
withdraw its support. The idea of such a provision may sound obvious to 
members of an academic community, but it is foreign to many industries, 
particularly those not commonly dealing with universities. Universities 
must remember that industrial organizations are typically accustomed to 
firm performance commitments, fixed prices, and provisions which 
allow for recoupment of damages in case of default. These types of provi- 
sions should be foresworn where the party responsible for performing the 
research is a nonprofit, tax exempt university. 


D. CONTROL OVER THE CONDUCT OF THE FUNDED RESEARCH PROGRAM. 


Universities traditionally avoid any hint of control by the industrial 
sponsor over the specific research program being funded once it has been 
initiated. This resistance goes to the very heart of an academic com- 
munity’s concern over industrial sponsorship. It involves the ubiquitous 
(albeit not always clearly defined) concept of threats to ‘‘academic 
freedom’’ and to ‘“‘scientific inquiry.’’ Most industrial firms that have 





10 Many jurisdictions, such as California, in recent years have revised the general 
standard of care applied to a typical ‘‘trustee’’ of a university organized as a non-profit cor- 
poration. The trend is to make that standard more like the standard imposed on the director 
of a general business corporation, as contrasted with the strict liability imposed on the 
trustee of a true trust. See, e.g, Cal. Corp. Code § 5231(c) (Deering 1979); see also 1B Ballan- 
tine & Sterling, Cal. Corp. Laws § 406.02[5] (4th ed. 1982). The now famous Sibley Hospital 
case also applied this ‘‘modern trend’’ in the hospital setting. See Stern v. Lucy Webb 
Hayes National Training School for Deaconesses and Missionaries, 381 F. Supp. 1003, 1013 
(D.D.C. 1974). Nevertheless, this should not obscure the fact that, in most jurisdictions, the 
funds and other assets of non-proprietary universities are, by law, charter, or constitution, 
dedicated to public or charitable purposes; see, e.g., Cal. Corp. Code § 5111 (Deering 1979); 
1B Ballantine & Sterling, supra, § 406.02[1][a] (4th ed. 1982). In some cases, these assets are 
impressed with an actual charitable trust. Such funds and assets cannot, therefore, be 
diverted to private or other purposes without violating the laws, charters, or constitutions 
under which the universities operate. Even under the liberalized standard of care, universi- 
ty ‘‘trustees’’ could be found guilty of mismanagement for authorizing or permitting such 
diversions. 

1 See I.R.C. § 501(c)(3) (West Supp. 1982) which provides that the exemption from 
federal income tax allowed by § 501(a) of the Code will apply only to those organizations 
‘‘no part of the net earnings of which inures to the benefit of any private shareholder or in- 
dividual.’’ See also Treas. Reg. § 1.501(c)(3)-1(c)(2) (1976). 
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had any significant dealings with universities realize how important this 
matter is to university researchers and will agree to a ‘‘hands off’’ ap- 
proach, except for appropriate technical reporting or collaboration. 


E. EXCLUSIVE RIGHT OF THE INDUSTRIAL SPONSOR TO FUND 
RESEARCH IN THE AREA INVOLVED IN THE AGREEMENT. 


While universities are correct in rejecting attempts by industry to 
control either the manner in which research is done, or exploration into 
areas not covered by the agreement, a sponsoring firm may have a 
legitimate reason for demanding the right to be the exclusive funding 
source for a project. Where the sponsor is funding research in a fairly 
well-defined area, with the hope of commercially exploiting the results, 
it may desire to negotiate certain exclusive rights to use the outcome of 
that research. For example, the sponsor may request the right to an ex- 
clusive license on any patentable inventions which result. In this case it 
will be important to the sponsor to assure that the results of the work are 
not ‘‘contaminated’’ with rights vested in others, particularly other in- 
dustrial or commercial sponsors, but in many cases also including the 
federal government. In these situations the sponsor will usually insist on 
an agreement by the university that it will not accept funding from any 
other source during the course of the funding agreement which could 
adversely affect its rights to the final result of the research. 

The extent of agreement granting exclusive rights to fund a research 
project will vary depending on the facts of the situation. It may be worded 
generally to prohibit the university from accepting money during the 
course of the project which would alter the rights of the industry to that 
research. Or the provision may contain an absolute prohibition against 
other sponsorship of the same research project without the original spon- 
sor’s concurrence. Occasionally, the parties may prefer to agree to ex- 
clude all additional sponsorship except for specifically enumerated par- 
ties, as where the parties depend on contributions from the federal 
government or other noncommercial sources. 


F. EXTENT AND TERMS OF ACTUAL TECHNICAL OR SCIENTIFIC 
COLLABORATION BY THE INDUSTRY PARTICIPANTS. 


The more that the proposed arrangement takes the form of a 
cooperative research effort, as opposed to contracted research, the more 
likely it is that questions will arise as to industry’s nonfinancial contribu- 
tions to the project. These contributions should be spelled out as clearly 
as possible in the agreement to avoid misunderstandings as the project 
proceeds. The following questions illustrate possible problem areas. 

Perhaps some exotic source material (for example, the subject matter 
of the research) is to be produced or otherwise supplied by the industrial 
sponsor. When is it to be delivered? In what condition? How will it be 
transported? 
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Perhaps fabrication or testing of materials, which can better be done 
in the industrial setting, is to be performed by the sponsor. Who decides 
when it is to be done and in what quantity? What limitations are there on 
the industrial sponsor’s obligations to produce, deliver, or test? What if 
the sponsor fails to provide the materials? Will the sponsor provide addi- 
tional funds to the university to obtain them elsewhere? 

Frequently, industry will provide scientists or technicians to col- 
laborate with the university’s researchers. The parties should specify the 
details of such efforts. What is to be the division of labor between staff? If 
the industrial researchers are to work on campus with the university 
researchers, who decides what personnel will be made available, the 
times they are to be in the campus laboratories, and the number on cam- 
pus at any one time? It is often best to provide that the university prin- 
cipal investigator has the right to approve which staff will be admitted to 
university laboratories, as well as their specific schedules, to prevent 
confusion and unsupervised activities in the labs. 

It is terribly important for the parties to agree that the university's 
normal research and teaching regimen will not be upset. Both faculty and 
students (particularly graduate students) can be seriously hindered in the 
pursuit of their normal research and educational activities if adequate 
care is not taken to prevent disruption. The academic infrastructure in- 
volved is often fragile at best, and it is crucial that intrusion of industrially 
sponsored research does not adversely affect the normal academic en- 
vironment. More importantly, the industrial sponsor should not be placed 
in a position to divert student or faculty time and effort to its commercial 
use (except as the agreement provides). Attention to this problem not 
only will protect ongoing academic activities, but also will deter poten- 
tial accusations of improper and illegal diversion of the university’s 
assets. 


G. REPORTING REQUIREMENTS. 


The matter of reporting requirements should be distinguished from 
inappropriate attempts by an industriai sponsor to control the actual 
research project. Here, the tests should be reasonableness of the require- 
ment and the feasibility or practicality of the reporting. Some sponsors 
may ask for monthly technical progress reports which are really too 
burdensome for the particular researcher to produce. Others may ask for 
long, detailed reports which absorb an undue amount of time otherwise 
better devoted to the research effort. The university researchers, on the 
other hand, might prefer an annual report only, or if possible, no report 
at all. 

A good compromise is often to provide for a quarterly or semi-annual 
report consisting of an oral report and interactive discussion, followed by 
a short written summary or minutes of the meeting. This process tends to 
furnish the information required with the least amount of administrative 
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demand on the researcher. In addition, periodic technical interaction is 
often exceedingly useful to both parties. 

Care must also be taken to prevent unrealistic commitments as to 
financial reporting. The university should not be committed to monthly, 
or even quarterly, financial reports by, for example, the tenth of the 
month, if the university financial reporting system cannot deliver that 
result without special heroic efforts. Often university systems are not set 
up to report on the financial condition of research projects until approx- 
imately the twenty-fifth of the following month. Because most university 
financial reporting on sponsored research is associated with reporting on 
federally-funded projects, it is probably impractical to agree with an in- 
dustrial sponsor to funish different or earlier reports. (Of course, the in- 
dustrial sponsor may be willing to pay for the additional expense. Even 
then, it may be an unwise practice to begin unless the university is 
prepared similarly to customize reporting requirements for other spon- 
sors.) 


H. FUNDING. 


The type and frequency of appropriate funding will vary con- 
siderably with the circumstances and the usual practices of the particular 
university involved. If a university is accustomed to working on letters of 
credit or other forms of advance funding, it should by all means request 


advance funding in such amounts and frequency as will assure uninter- 
rupted work on the research project. This type of arrangement works best 
if a detailed schedule of funding, by date and by amount, is set forth in 
the research agreement itself. Of course, arrangements can be made 
whereby the university makes periodic estimates and requests for fund- 
ing. But this type of procedure introduces an element of uncertainty into 
the funding arrangement by requiring industry approval for each request. 
And this approach inevitably requires more administrative time and ef- 
fort on the part of all concerned. It is more convenient to use a schedule 
agreed upon in advance if the necessary flow of funds can be reasonably 
estimated in advance of the project. 

One variety of funding arrangement deserves special attention be- 
cause it contemplates two different types of advance funding to achieve 
vital complementary goals. The first kind of funding covers the actual 
costs or expenditures (both direct and indirect) estimated to be incurred 
in performing the specified work. The other portion of funding is in the 
nature of a grant for use by the university researcher in an unrestricted 
way (but usually within a specified area of research). For example, an in- 
dustrial sponsor may agree to provide funds in the amount of $250,000 
for each of three years on the following terms: on or before the beginning 
of each year the sponsor is to pay $100,000 to the university, $50,00 as a 
grant for the use of researcher X on an unrestricted basis and $50,000 as 
an advance to be used for the first quarter of the specific research project 
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sponsored under the agreement. Fifty thousand dollars are then to be ad- 
vanced on or before the first of each of the three following quarters, in 
each year, all to be used on the sponsored research project. This research 
agreement helps to fulfill two research funding needs: funding the 
specific project, and providing money which is essentially unrestricted 
and can be used by the researcher for basic or other research of his or her 
choice. 


I. COMPETING INTERESTS IN THE USE OF RESEARCH RESULTS. 


This topic brings us to an area identified by many people responsible 
for university research as the most difficult in working out research ar- 
rangements between universities and industry. 

Freedom to publish (often confused with the general concept of 
academic freedom) is a deep-seated matter of principle in academe, 
which has at its base a curious mixture of a need to be able to publish and 
a sort of academic ‘‘machismo’’ that sometimes defies description or 
categorization. The need to publish is based both on the concept of the 
free exchange of ideas and knowledge, which is so essential to scientific 
inquiry, and on the fact that universities are usually tax exempt institu- 
tions which must protect that status in order to exist.!2 In any event, 
freedom to publish is a—nay, the—governing fact of life at many, if not 
most, research universities. It cannot, and should not, be bargained away 
for funding, industrial or otherwise. 

This premise, of course, brings the university’s principles into basic 
conflict with a valid concern of many industrial and commercial organi- 
zations. Although some industrial firms obtain and ‘‘sit on’’ trade secrets 
or other proprietary information (usually perceived by academe and the 
public as a ‘‘social bad’’), many more organizations seek to obtain and 
use such information as a necessary part of the production or delivery of 
their goods or services to the public (a ‘‘social good’’). The trade secret is 
often the vital link which provides the firm with its commercial niche or 





12 The importance of the freedom to publish, and to do so promptly, to an organiza- 
tion exempt under § 501(c)(3) of the Internal Revenue Code on the basis that it performs 
scientific research is discussed in detail by Kertz in Tax Exempt Organizations and Com- 
mercially Sponsored Scientific Research, 9 J. COLL. & U. L. 69, 72-76 (1982-1983). See also 
Treas. Reg. § 1.501(c)(3)-1(d)(5) (1976), and Rev. Rul. 296, 1976-2 C.B. 142-143, which ad- 
dresses the question of when commercially sponsored research performed by a § 501(c)(3) 
tax-exempt organization is considered to be carried on ‘‘in the public interest’’ and thus 
comes within the exemption and when, on the other hand, such research is regarded as 
generating unrelated business income. The right to publish freely and promptly helps 
establish the necessary substantial relationship between research and furtherance of the ex- 
empt purpose. Publications become particularly important where the university is perform- 
ing for industry ‘‘development”’ or other work going beyond what the I.R.S. will accept as 
‘‘research”’ that falls under the exclusion from unrelated business income which colleges, 
universities and hospitals now enjoy under § 512(b)(8) of the Code. See the discussion on 
this point in Kertz, supra, at 76-84, particularly note 41 therein. 
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competitive advantage, allowing it to prosper or at least survive. How 
can these two interests be resolved in the research agreement? 

This reconciliation is often difficult and sometimes impossible, and 
this problem probably leads to the majority of cases where industry and 
the universities just cannot arrive at a research agreement. Fw univers- 
ities today will agree to keep the results of industrially sponsored 
research confidential. If confidentiality of the results of research is really 
important to the industrial sponsor, that firm would be well advised to 
have the research performed somewhere other than an academic institu- 
tion. 

Nevertheless, there are a few bright lights at the end of this tunnel. 
From industry’s perspective, the anticipated results of the research are 
often much more scientifically or technically valuable to the industrial 
organization, than is the keeping of such results confidential. This is par- 
ticularly true in the case of the basic, generic research which has tended 
to foster multi-sponsored arrangements. It is also true in situations where 
the particular technology is extremely dynamic and obsolescence may 
come quickly; in these cases it is much more important to be the first firm 
with the technology, even with a short lead time, than the only one with 
it. Increasing numbers of high technology organizations seem to be com- 
ing to this conclusion. 

Companies are very likely drawn to this conclusion by recognizing 
that the right to publish is not the same as the obligation to publish im- 
mediately, and university researchers often do delay publications for 
various reasons legitimate to them. Furthermore, the process of scientific 
or technical publication itself usually takes several months. Thus, if the 
industrial organization is receiving progress reports on the research and 
has staff on the scene, it has a definite advantage over others not privy to 
the research. And, if the technology in that area is sufficiently dynamic, 
that advantage may be sufficient for the firm’s needs. 

A recent study’? has shed some interesting light on how industry 
and university research personnel currently view the decision to delay 
publication and how important the reason for wanting such an agree- 
ment can be. That study indicated that eighty-two percent of the univer- 
sity respondents believed that universities should agree with industrial 
sponsors to withhold research results from publication during the time 
necessary for the university or industry to obtain patent protection. Con- 
versely, eighty-seven percent of the university respondents said that 





13 This study was conducted in the Spring of 1982 by the author as a portion of the 
research for his dissertation as part of the requirements for a Ph.D. degree in Management. 
Eighty persons in industry at the level of vice president, director of research, or above, were 
queried, as were seventy-eight persons of roughly comparable status within the forty-eight 
universities which constitute the U.S. members of the Association of American Universities 
(AAU). The results of this study are included in the dissertation entitled The Need for and 
the Impediments to Improved and Novel University-Industry Research Relationships, to be 
published in early 1983 by University Microfilms International, Ann Arbor, Michigan. 
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universities should not agree to withhold research results from publica- 
tion for the firm’s competitive reasons other than patent protection. 
Thus, there seems to have developed within the academic community a 
rather clear cut distinction between delaying publication for the time 
needed to obtain patent protection and agreeing to delay publications for 
other reasons. This distinction seems to be reflected in most of the recent 
research agreements which we have examined. 

The contractual provisions defining the agreement to delay publica- 
tions until patent protection is obtained vary considerably. Some provi- 
sions are quite simple and very general: the parties merely agree to keep 
confidential and not publish any results of the research until adequate 
steps have been taken to protect the patent rights of each. Some provi- 
sions are more elaborate and require a pre-publication notice to be sent to 
the other party, or establish a specific time period during which publica- 
tion will be withheld, so that the party may file patent applications. 
These periods typically range from thirty to ninety days, although some 
are extended up to six months. 

Otherwise, the agreements generally do not give to the industrial 
sponsor the right to approve, or even to review, publications prior to sub- 
mission for publication. It is not uncommon, however, for the parties to 
agree that research submitted for publication will simultaneously be sub- 
mitted to the sponsor. In these cases, the firm can take comfort that there 
is a considerable time period, typically about four months, between sub- 
mission for publication and actual publication. Most university re- 
searchers are likely to be receptive to legitimate comments or criticisms 
from the sponsor during that time. Presumably, however, changes would 
not be made merely because the report places the sponsor or its products 
in an unfavorable light or otherwise decreases the sponsor’s competitive 
edge. In the last analysis, that decision must be left to the individual 
researcher, who must remain free from any contractual commitment 
limiting the exercise of judgment as to which comments or criticisms of 
the sponsor should be reflected in the final publication. 


J. RECEIPT OF PROPRIETARY INFORMATION FROM INDUSTRIAL SPONSOR. 


One matter that is often confused with the university’s need to 
publish is the acceptance of proprietary (contidential or trade secret) in- 
formation from the sponsor which is necessary to the performance of the 
research, with an accompanying explicit agreement that the sponsor’s in- 
formation will be kept confidential. This is an entirely different matter 
from agreeing to delay or to keep confidential the results of the research 
project, and therefore, the overriding principles of publishing research 
do not apply. Nevertheless, there are practical problems in agreeing to 
protect a sponsor’s confidential information in the academic environ- 
ment. An academic community, with its principle and practice of free ex- 
change of ideas, is by its nature simply a difficult place in which to pro- 
mote any confidentiality. 
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There also need to be clear-cut contractual understandings regarding 
the university’s right to disseminate the same or similar information if 
received without restriction from sources other than the sponsor. The 
university needs to be protected from liability or criticism if oi{herwise 
confidential sponsor information gets into the public domain without 
university fault. 

With the proper orientation of the university research team and proper 
drafting of the research agreement, these matters can be dealt with to the 
satisfaction of both parties. Nevertheless, in the final analysis, each 
university must decide whether it wants to subject itself to the internal 
controls necessary to receive and protect sponsor-furnished proprietary 
information. The university and its faculty must also decide whether 
they are willing to accept the adverse impact (albeit often relatively 
slight) on the free interchange of information among faculty and students 
which could come from protecting the sponsor’s information. 


K. PATENT RIGHTS. 


Patent rights involve another important, highly publicized area of 
dispute between industry and universities. However, there are several in- 
dications that contention over patent rights is not as serious a problem as 
it may have been a few years ago. For whatever combination of reasons, 
patent applications filed by, and patents issued to, United States inven- 
tors have declined markedly over the past several years, both in absolute 
numbers and relative to foreign inventors.'4 In the opinion of Professor 
Raymond Vernon of Harvard, the reasons for this decline are that: ‘‘With 
a speeding up in the technological change, some companies prefer to 
keep their innovations to themselves rather than publish their results. 
Moreover, the shift in innovation from creating novel products to 
developing cost-reducing products and processes also tends to reduce the 
innovator’s willingness to patent.’’'5 

There appears to be growing recognition that an exclusive license to 
a patented invention, title to which is retained by the university, will ac- 
complish almost everything for the industrial sponsor that outright title 
to the patent would accomplish. Exclusive commercial use for several 
years, in some cases for the life of the patent (see discussion below), 
usually will be sufficient for industry to accomplish its purpose (even for 
tax purposes'*). Most universities are willing to grant an exclusive 





14 See COMMISSIONER OF PATENTS AND TRADEMARKS, ANNUAL REPORT, FISCAL YEAR 1981 
(1982), at 14-16, 36, 37, 41-47. 

15 Vernon, Gone Are the Cash Cows of Yesteryear, HARV. Bus. REv., Nov.-Dec. 1980, 
at 153. 

16 For example, in order for a sale or exchange of a patent to constitute a sale or ex- 
change of a capital asset held for more than one year, all that is necessary is a ‘‘transfer . . . 
of property consisting of all substantial rights to a patent. or an undivided interest therein 
which includes a part of all such rights. . . ."’ 1.R.C. § 1235(a) (1976). See Treas. Reg. § 1.1235- 
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license in the appropriate case and with the proper march-in rights. 
(‘‘March-in rights’’ are rights in the licensor, typically to reclaim from 
the licensee all or certain rights in the invention or to require mandatory 
sublicensing by the licensee if the latter does not take the steps necessary 
to develop and market the invention in a timely fashion.) Thus, while pa- 
tent rights are an importa:it element in the negotiation of any university- 
industry research agreement, their resolution is less troublesome than 
once perceived. 

Often the first point of contention between the parties is whether title 
to patents on inventions made in the course of the research will vest in 
the industrial sponsor or in the university. It has been our experience that 
an exclusive license, properly drafted, will satisfy most industrial spon- 
sors. However, some industrial organizations will not accept anything 
less than title. In those cases, unless the university will agree to assign 
title to the sponsor, agreement may not be possible. This problem has 
proven to be the exception rather than the rule. 

Most universities, given their druthers, would prefer to grant non- 
exclusive licenses, as opposed to exclusive licenses or patents, because 
they are more in keeping with the academic concept of free and broad 
dissemination of newly acquired knowledge. Universities often have 
specific written policies declaring the non-exclusive license to be the 
preferred way to license patents. 

Particularly in the case of generic research sponsored on a multi- 
sponsor or consortium basis, the industrial sponsor sometimes will agree 
in advance to non-exclusive licenses. The decision to accept a non- 
exclusive license often will depend on the sponsor’s competitive position 
in its field (if dominant or large enough, it may feel able to forego a 
preferential patent position), the size of its investment in the project, or 
the importance of the results of the particular research to the future of the 
sponsor. 

The goal of granting free access to innovations created by univers- 
ities is certainly laudatory. However, as the federal government learned 
over a period of many years, if a firm cannot obtain some measure of pro- 
tection by preferential licensing, it is not likely to spend significant 
amounts of money to develop and market the type of innovations which 
typically result from university research. Thus, most universities must be 
prepared to grant exclusive licenses to the industrial sponsor in ap- 
propriate cases if they are to deal effectively with such sponsors. 

If the parties agree that an exclusive license is appropriate, the 
following issues arise. Should the license be for a term of years, or for the 
life of the patent? What rights will the university reserve so that it can use 
the innovation for research, education, and the performance of other con- 
tracts? What type of reporting on inventions will be required, and under 
what circumstances must such reports be made? Who will file the 
necessary patent applications and pay for their cosis? What developmen- 
tal or performance requirements must be met by the industrial licensee in 
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order to retain the license, and what are the companion ‘‘march-in’’ 
rights of the university if the licensee fails to comply with the license 
agreements? What license fees or royalties must be paid by the licensee 
and under what arrangement? How will the parties handle joint inven- 
tions? Who will control, and pay for, the prosecution of patent or license 
infringers? Should the license be restricted to one ‘‘tield of use,’’ leaving 
the university the right to license the invention for other uses? 

Detailed analyses of issues such as these, relating to specific patent 
rights to be granted to the industrial sponsor in the event patentable in- 
novations do arise under the research agreement, are beyond the scope of 
this article. Patent counsel should always be involved in formulating 
agreements involving patent rights; terms of art and standard practices 
are frequently involved in this area which may be applied incorrectly by 
a lay person or even by general legal counsel. 

Some universities prefer to delay a decision as to the type of license 
to be granted until a patentable invention has actually been made. In this 
way, it is felt that any specific pertinent circumstances can be taken into 
consideration before that decision is made.'? Sometimes agreement with 
the sponsor to delay a decision may be possible, but sponsors 
understandably prefer to settle these issues in advance. 

Agreements with industrial sponsors as to the patent rights they will 
have in future inventions vary in two major respects from most patent 
licenses otherwise granted by universities. First, most patent licenses 
otherwise granted by universities cover inventions made under contracts 
with or grants from the federal government. Therefore, they come with 
all the strings which may be attached to patent rights gained under such 





2(b), T.D. 6852, 1965-2 C.B. 287, 289-90, which defines what grants the I.R.S. believes do not 
meet the test of transferring ‘‘all substantial rights to a patent.’’ Those not meeting the test, ac- 
cording to the I.R.S., include a grant which: (a) is limited geographically within the country 
of issue; or (b) is limited in duration to a period of less than the remaining life of the patent; or 
(c) grants rights, in fields of use within trades or industries, which are less than all the rights 
covered by the patent, where the reserved rights have value at the time of the grant; or (d) 
covers less than all the claims or inventions covered by the patent that exist and have value at 
the time of the grant. Treas. Reg. § 1.1235-2(b) also defines the rights which the I.R.S. 
believes to be ‘‘insubstantial’’ for the purposes of § 1235 and which thus may be retained by 
the transferor without prejudicing the capital asset nature of the grant. The permissible reten- 
tions include: (a) retention of legal title for the purpose of securing performance or payment 
by the transferee in a transaction involving transfer of an exclusive license to manufacture, 
use and sell for the life of the patent; and (b) retention of such rights as are not inconsistent 
with the passage of ownership, such as the retention of a security interest (as in a vendor's 
lien) ora reservation in the nature of a condition subsequent (such as a provision for forfeiture 
for nonperformance). Certain other examples of rights which may or may not be substantial 
also are given in the regulation. Whether these latter rights may be retained depends on the 
circumstances of the whole transaction. The regulation makes clear that retention of a right to 
terminate at will is retention of a substantial right for the purposes of § 1235. 

17 For a discussion of the distinction between granting of exclusive patent licenses on 
inventions already made, and granting of such exclusive licenses on all inventions which 
may be made in the future under a sponsored research project, see the text of the so-called Pa- 
jaro Dunes statement set forth infra at 9 J. CoLL. & U. L. (1982). 
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contracts or grants. Under the new law governing inventions made under 
contracts or grants funded by the federal government,'* several such re- 
quirements exist as to inventions to which the university elects to take ti- 
tle. These include, among others: (a) a prohibition (unless the govern- 
ment otherwise agrees) against the granting of exclusive licenses to per- 
sons other than small business firms for terms greater than the earlier of 
five years from first commercial sale or use, or eight years from the date 
of exclusive licensing (excepting certain years needed for pre-market 
regulatory clearance);'* (b) certain ‘‘march-in’’ rights reserved to, and 
which can be exercised directly by, the federal government in the case of 
exclusive licenses issed by a university;2° and (c) unless waived by the 
government, a requirement that an exclusive license not be granted 
unless the licensee agrees that any products embodying the invention or 
produced through the use of the invention will be manufactured substan- 
tially in the United States.2: Because these requirements attach only if 
federal funding or support is involved, agreements often specify that 
there will be no federal support which might detract from the industrial 
sponsor’s rights. 

The second major way in which provisions in research agreements 
regarding patent rights vary from the usual patent license granted by the 
university is that they are all agreements made in advance of the innova- 
tion. It is clearly more difficult to negotiate appropriate provisions to 
cover future inventions than to negotiate patent license provisions for an 
existing invention. That is a prime reason why some universities defer a 
determination as to whether any license should be exclusive or non- 
exclusive until after the fact of invention. About the most that can be 
done in pre-invention situations is to negotiate as flexible and as com- 
prehensive a provision as is acceptable to both parties. Such a provision 
can range from a simple agreement to negotiate in good faith any 
necessary licensing arrangement after the fact of the invention to a 
relatively complete license agreement, fully negotiated except for a 
description of the patent or patents involved. The latter is normally at- 
tached to the research agreement to be executed by the parties if and 
when patentable innovations arise under the research agreement. This 
writer personally favors the latter approach, to the extent feasible, 
because of his penchant for certainty and for settling things while one 
still has some bargaining power. 


L. THE LICENSING OF ‘‘KNOW-HOwW.”’ 


The licensing of unpatentable or unpatented ‘‘know-how’”’ is not 
usually a major issue in the academic context. Even within this context of 





18 Act of Dec. 12, 1980, § 6(a), Pub. L. No. 96-517, 94 Stat. 3019 (1980) (codified at 35 
U.S.C. §§ 200-211 (1976 & Supp. IV 1980). 

19 35 U.S.C., § 202(c)(7)(B) (1976 & Supp. IV 1980). 

20 Id. at § 203. 

21 Id. at § 204. 
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free publication, there remains a considerabie amount of technical and 
procedural research detail which never reaches publication, not because 
of contractual or other external constraints, but because of the nature of 
the information, or because the researcher simply does not get around to 
publishing it. 

In the typical after-the-fact patent license, any need for related 
‘*know-how”’ by the licensee can be (and usually is) filled by making the 
researcher available for individual consultation. In the before-the-fact 
situation typically involved in research agreement negotiations, the 
university is sometimes faced with a demand by the industrial sponsor 
for a license, to use a term of art, to ‘‘know-how.’’ Such a ‘‘know-how’’ 
license for related technology, particularly on a non-exclusive basis, 
would appear to present no conceptual or practical problem for the 
university, provided the researcher processing the ‘‘know-how’’ is 
agreeable and the license is subject to the university’s and researcher’s 
rights to publish freely. But questions might arise were the sponsor to 
wish an ‘‘exclusive’’ license for all unpublished data. That issue can (and 
has) been resolved by providing clear understanding that the sponsor’s 
‘‘exclusive’’ license can be effectively negated by publication by the 
university or researcher. By such an agreement, the industrial sponsor 
still gains exclusive access to the data unless the researcher goes to the 
time and trouble of publishing it. In addition, the agreement raises an ef- 


fective bar to any competitor’s access to the unpublished data. 


M. INDEMNIFICATION AND HOLD HARMLESS AGREEMENTS. 


Fairly frequently, an industrial sponsor will ask the university to in- 
demnify the sponsor for, and hold it harmless against, any and all claims, 
costs, suits, and the like, arising out of the performance of the research 
work. Often these proposed indemnity agreements are unlimited in 
scope; they ask for indemnity and holding harmless without regard to the 
nature of the injury, damage or loss, and more importantly, without 
regard to who is at fault. These broad indemnities should be, and usually 
are, rejected out of hand. They are over-reaching and unfair, and would 
subject a university to completely unknown and unquantified exposures 
and, quite possibly, to catastrophic loss. 

Whether the university should agree to any sort of indemnification 
running to the industrial sponsor, and to what extent it should do so, will 
depend upon several factors. These include: (1) whether the institution is 
public or private, (2) its attendant authority to enter into such agreements 
under the law which is applied to the institution, and (3) the risk 
assumption and management philosophy of the particular institution in- 
volved, including the nature and extent of its insurance coverage. 

In certain cases, it may be appropriate for the institution to arrange a 
limited indemnity and hold harmless agreement, running to the sponsor, 
for injuries, damage, or loss arising out of the actual performance of the 
research agreement. However, in such a case, the exposure should almost 
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always be limited to, for example, the ‘‘acts or omissions of . . .’’ or, 
preferably, the ‘‘negligence or other fault of . . .’’ the ‘‘officers, agents 
and employees of’’ the university. Such an indemnity agreement at least 
limits the scope of liability to something approximating that normally 
covered by general liability insurance; often the type of limited indemni- 
ty described comes within specific ‘‘contractually assumed’’ liability 
coverage provided by the institution’s insurance carrier. Where the in- 
dustrial sponsor will actually be collaborating in the research, every ef- 
fort should be made to obtain from the sponsor a similar indemnity and 
hold harmless agreement covering the sponsor’s officers, agents and 
employees. 

Some institutions, for legal or other reasons, may not be able to or 
may not wish to agree to any indemnities at all. Some may insist on a 
release by the industrial sponsor of any liability for any kind of damage 
suffered by the sponsor (and perhaps by others). Others may go further 
and insist on a unilateral indemnity and hold harmless agreement runn- 
ing from the sponsor to the university. And other institutions may ex- 
pressly disclaim any warranties, express or implied, as to the conduct of 
the research project or its findings, or as to the accuracy of the results or 
their utility, merchantability, or fitness for any purpose. Whether and to 
what extent the university can extract such a release or indemnity and 
hold harmless agreement from the sponsor, or sustain such a disclaimer, 
will be largely a function of negotiation and of the relative bargaining 
positions of the parties. 

In any event, every institution should be alert for one particular 
situation even if it agrees to some sort of indemnity or hold harmless pro- 
vision covering the actual performance of the research itself. In the case 
of any inventions licensed to the sponsor as a result of the research, the 
burden should be squarely placed on the sponsor to indemnify and hold 
harmless the university (and its trustees, officers, agents, and employees) 
from any liability arising out of the manufacture, use, or sale of products 
covered by the license(s) and suffered by the sponsor or by users or pur- 
chasers of such products. This situation, of course, involves product 
liability, a field in which the industrial sponsor who is commercially ex- 
ploiting the research is in a position far superior to the university's to 
protect against, and be financially responsible for, such liability. The 
university should not permit itself to be placed in the position of having 
to assume this burden in place of the sponsor. 


N. USE OF UNIVERSITY'S NAME. 


Another important consideration in an industrial agreement will be a 
clear contractual understanding concerning any limitations on use of the 
name, trademark, logo, or other identifying marks of the university, and 
of the names of researchers, students, or staff, for advertising or promo- 
tional purposes. Universities generally are loath to permit industrial 
organizations to profit financially by trading on their names or reputa- 
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tions. Provisions in the contract can prohibit this, yet still provide for ex- 
ceptions to be made with university approval. 


O. POTENTIAL CONFLICTS OF INTEREST 
ON THE PART OF THE UNIVERSITY RESEARCHERS. 


For the most part, problems of potential conflicts of interest are inter- 
nal to the university and exist between the university and its faculty. But 
such conflicts can and do often impede the making of research 
agreements between universities and industrial sponsors. For example, 
one or more of the faculty researchers involved in a particular project 
may have an equity interest in the potential industrial sponsor, or an 
ongoing consulting arrangement with it, which may be seen by the 
university or its faculty as constituting an actual or potential conflict of 
interest. That situation, at one extreme, could result in a research agree- 
ment not being entered into between the university and the industrial 
organization for that particular research. At the other extreme, the resear- 
cher instead might relinquish his or her interest in or relationship with 
the company. 

Occasionally, concern over an actual or possible conflict of interest 
will make it necessary to negotiate into the research agreement itself a 
provision whereby the industrial sponsor agrees that no faculty member, 
staff member (and perhaps student) of the university has or will have any 
interest in, or will participate as an officer, director or consultant in or of, 
the organization during the course of the agreement. It might be provided 
further, that failure to abide by this agreement could result in cancella- 
tion of the agreement by the university and forfeiture by the sponsor of 
any further rights to research results or patents. It should be kept in mind 
that on occasion individual consulting by faculty or staff members is a 
useful inducement or supplement to the research agreement, as discuss- 
ed with regard to the licensing of ‘‘know-how.”’ It is important to 
distinguish those situations from the situation where a continuing con- 
sulting arrangement with the sponsor is really just a convenient 
substitute for an equity-holding position in the company. 


IV. CONCLUSION 


This article has sought to address some of the more frequent and im- 
portant problems encountered in negotiating and drafting university- 
industry research agreements, and to demonstrate various ways in which 
these problems or issues can be approached and resolved. In many 
respects, we who are negotiating and drafting these agreements for 
universities are still in the ‘‘birthing’’ stage of our efforts, in a very 
dynamic field at that. What were important issues yesterday have 
become, in some cases, relatively unimportant today; today’s burning 
issues may be tomorrow’s cold ashes. And so we may expect that new 
and creative solutions will continue to be needed to cope with continu- 
ing change. 








PAJARO DUNES CONFERENCE 
Draft Statement* 


Preamble 


Research of the past several decades, through enlightened public 
support, has profoundly advanced the understanding of life processes. A 
new biotechnology of extraordinary promise has emerged. While much 
of great importance remains to be learned at the most fundamental level 
about living organisms, applications of present knowledge can be fore- 
seen that are likely to be of far-reaching benefit to people everywhere. 
These useful applications may well improve health, enhance food and 
energy supplies, improve the quality of the environment, and reduce the 
cost of many industrial processes and products. 

With such beneficial possibilities at least dimly foreseeable, it 
becomes a matter of urgent concern to take constructive steps toward 
their fulfillment. Most of the basic research which made these applica- 
tions possible has been done in universities in the United States, mainly 
with federal government funding. The development of these findings into 
useful processes and products is already vigorously underway in Amer- 
ican industry. The chain of progress from basic research to useful appli- 
cations necessarily involves universities and industry. For the promise to 
be fulfilled, all links in the chain must be strong. 

The translation from opportunity to reality is not simple or easy. 
Serious problems are involved. These problems center on the preserva- 
tion of the independence and integrity of the university and its faculty, 
both faced with unprecedented financial pressures and complex commer- 
cial relationships. Universities are a repository of public trust, and, in 
many cases, of public funds as well, and they have an obligation to the 
public as well as to their students and faculty to ensure that they remain 
devoted to their primary goals of education and research, and that their 
resources be properly used in their pursuit of these goals. 

Therefore, leaders from five of the universities that have engaged 
heavily over many years in research in the life sciences met to explore 
problems and clarify the considerations essential to wise policy-making 





* From a Biotechnology Conference held at Pajaro Dunes, California, March 25-27, 
1982. The presidents of Stanford University, the California Institute of Technology, the 
University of California, Harvard University, and Massachusetts Institute of Technology 
convened the meeting. The 35 invited participants included university presidents, ad- 
ministrators, faculty scientists, and industry representatives. Permission to publish granted 
by Robert M. Rosenzweig, Vice President for Public Affairs, Stanford University. 
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in this area. Each university invited members of its own faculty and peo- 
ple from the business community to attend as -discussants and resources. 
These considerations must be viewed from the perspective of individual 
scientists, universities and institutions, industry large and small, and the 
general well-being of people everywhere who can someday benefit from 
the uses of biotechnology. The social consequences of the technologies 
are an integral part of research in this field. 

There are several strong motivations for academic institutions and 
their faculties to seek industry support for reseach. First, there is a genu- 
ine interest in facilitating the transfer of technology—from discovery to 
use—to contribute to the health and productivity of society; second, 
there is interest in ongoing dialogue between academia and indusiry 
which could improve the level of applied science by close association 
with industry applications; and, third, academic institutions and their 
faculty members are feeling particularly hard-pressed financially and see 
such cooperation with industry as a way of compensating for a small but 
important part of the support lost from federal sources. 

Although biotechnology is at the center of today’s news, we have 
considered it appropriate to discuss a broader range of university- 
industry relationships without regard to subject area. 

From industry’s point of view, a competitive position is critical. 
Each high-technology company seeks to develop the ‘‘best technology”’ 
and to use it productively. The development by a business of a coopera- 
tive research relationship with a university is likely to be based on the 
presumption that ‘’best technology’’ can most readily be created by ‘‘best 
people,’’ access to whom is one objective for the business which finances 
the program. As long as the conditions which surround access to a uni- 
versity’s ‘‘best people’’ are not too onerous, business will continue to 
make new agreements with universities to enhance their opportunities to 
achieve competitive advantages. 

But the appropriate development of new opportunities in academic- 
industrial relations presents universities with a host of problems. The 
most important of these is the potential distortion such relationships may 
cause to academic objectives. While this issue may vary in degree from 
one academic institution to another, it is shared by most research-based 
universities and institutes. If not carefully managed, these patterns of af- 
filiations among university faculty, universities and industrial firms, 
beneficial though they may be to the transfer of technology, may lead to 
serious difficulties. 

The purpose of the meeting was to contribute usefully to a more 
fruitful process of policy-making—but not to make policy. This respon- 
sibility rests with the individual institutions. The focus of the conference 
was to define the areas of difficulty or potential conflict and to develop 
suggestions for guiding the growth of industry-university cooperation in 
research. It has long been felt that university administrators, faculty and 
industry leaders have not been communicating enough about the prob- 
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lems arising within the universities in connection with the commerciali- 
zation of basic research. Equally important, the problems and objectives 
of industry have been often ignored. As a result, different institutions 
have been engaged in ad hoc policy formulation, without the benefit of 
sharing their experience and discussing their common problems. 

The overriding concern of the participants was to explore effective 
ways to satisfy the university community and the public that research 
agreements and other arrangements with industry be so constructed as 
not to promote a secrecy that will harm the progress of science; impair 
the educational experience of students and postdoctoral fellows; 
diminish the role of the university as a credible and impartial resource; 
interfere with the choice by faculty members of the scientific questions 
they pursue, or divert the energies of faculty members and the resources 
of the university from primary educational and research missions. 


RELATIONSHIPS BETWEEN UNIVERSITIES AND INDUSTRY 


RESEARCH AGREEMENTS 


It is important that universities and industries maintain basic 
academic values in their research agreements. Agreements should be 
constructed, for example, in ways that do not promote a secrecy that will 
harm the progress of science, impair the education of students, interfere 
with the choice by faculty members of the scientific questions or lines of 
inquiry they pursue, or divert the energies of faculty members from their 
primary obligations to teaching and research. 

Universities have a responsibility not only to maintain these values 
but also to satisfy faculty, students and the general public that they are 
being maintained. One way of accomplishing this result might be to 
make public the relevant provisions of research contracts with industry. 
Another method may be to allow a faculty committee or some other com- 
petent body to examine all research contracts with industry and assure 
that their terms are consistent with essential academic values. Reason- 
able people may differ on the choice of methods to be used, and we pro- 
pose no single solution. What is essential is that each university establish 
some effective method. 

The traditions of open research and prompt transmission of research 
results should govern all university research, including research spon- 
sored by industry. Those traditions require that universities encourage 
open communication about research in progress and research results. 
However, as discussed below, it is appropriate for institutions to file for 
patent coverage for inventions and discoveries that result from university 
research. This action may require brief delays in publication or other 
public disclosure. 

Receipt of proprietary information from a sponsor may occasionally 
be desirable to facilitate the research. Such situations must be handled on 
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a case-by-case basis in a manner which neither violates the principle 
stated above nor interferes with the educational process. Any other 
restrictions on control of information disclosure by institutions are not 
appropriate as general policy. 


PATENT LICENSING 


Patents and patent licensing provide valuable incentives to facilitate 
the process of translating scientific discoveries into useful processes and 
products. By protecing the rights of the inventor, patents also encourage 
inventors and institutions to make public their discoveries, thus promot- 
ing the progress of science and technology. These advantages are fully 
applicable to universities, which need an incentive to identify potentially 
useful discoveries and to seek companies that have the resources and 
capabilities to bring these ideas to the marketplace. The federal govern- 
ment has recognized these advantages by amending the law io allow 
universities to own and license patents on discoveries made in the course 
of research financed by government grants and contracts. 

Universities are now developing more effective programs to identify 
and patent potentially useful discoveries and to license them to inter- 
ested firms. With few exceptions, such programs have not resulted in sig- 
nificant financial gains to universities though greater gains may come in 
the future. However, regardless of the uncertainty of the economic 
return, as recipients of public funds, universities have a responsibility to 
initiate and maintain effective patent and patent-licensing programs to 
encourage technology transfer. 

It is important that universities administer patent programs in a man- 
ner that conforms to the public interest and to the universities’ primary 
commitment to teaching and research. One important question is 
whether universities should grant exclusive or non-exclusive licenses. 
Some people fear that allowing a single firm the sole right to develop a 
patent will necessarily remove competition, slow the development of the 
patent or even prevent development altogether. This fear is exaggerated. 
Although, in some cases, multiple licenses will undoubtedly speed 
development, in other cases, exclusive rights are essential if develop- 
ment is to take place since no firm will expend large sums for develop- 
ment that will primarily benefit others. 

Thus, universities should be able to negotiate exclusive licenses pro- 
vided that exclusivity seems important to allow prompt, vigorous 
development of the patent to occur. The desirability of exclusivity in cer- 
tain cases is recognized under current federal law. When exclusivity is 
allowed, however, it should be permitted for only the interval necessary 
to encourage the desired development. In addition, the university should 
insist upon a requirement of due diligence on the part of the licensee in 
developing and using the patent. In exercising these responsibilities, 
universities should seek to insure that their patents are vigorously de- 
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veloped—not only to promote the public interest but also to further the 
universities’ rights to royalty income. 

While the foregoing policies seem acceptable for licensing patents on 
discoveries already made, greater difficulties arise in corporate research 
agreements where the sponsor requests the right to exclusive licenses on 
all discoveries made a result of the research funded by the company. 
Some of us believe that such exclusive rights are an appropriate quid pro 
quo for the funds provided for research. Others believe that the university 
should be willing to agree to provide instead non-exclusive royalty-free 
licenses to the sponsor, but should not give up its right to examine the 
appropriateness of exclusivity for each invention on a case-by-case basis. 
This question needs to be addressed by universities on a continuing basis 
in light of their experience. 

It is important that universities not influence the nature of the 
research proposed by professors, postdoctoral fellows, or students by 
pressing them te do work of potential commercial importance or to 
become involved in other commercial activities. Professors may choose 
to delay publication of research findings for a brief period to permit the 
timely filing of patent applications, but, absent a contractual obligation, 
universities should not try to prevent faculty members from publishing 
or disclosing their research findings to preserve the universities’ patent 
rights. 

Universities should not be improperly influenced in choosing a 
licensee by the fact that a faculty member, or the university itself, is a 
substantial stockholder or has other significant ties with a particular 
company. 

Licensing agreements between a university and a company are in- 
tended to accomplish the transfer of technology in an effective way. In 
those rare instances where a faculty member or the university has a major 
financial interest in a company seeking such an agreement, and where 
the technology to be licensed has been, in whole or in part, developed by 
the faculty member, licensing should ordinarily be on a non-exclusive 
basis. Exceptions might arise if the transfer of technology is best accomp- 
lished through an exclusive arrangement for a limited period, as, for ex- 
ample, in the case of companies possessing unique skills necessary to 
such transfer on a timely basis. 


THE UNIVERSITY AND ITS FACULTY 


University professors have long associated with companies through 
consulting and other types of relationships. Such interaction can have 
significant advantage to the univeristy, to the faculty member, to the 
company, and to the public. In many fields, faculty involvement with the 
commercial world provides valuable material for teaching and reserach, 
career opportunities for students and support for institutional activities. 

Notwithstanding these benefits, professors’ relationships with com- 
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mercial firms should not be allowed to interfere with their overriding 
obligation to the university to fulfill their primary responsibilities of 
teaching and research. 

In recent years, the problems of achieving this goal have assumed 
greater urgency by virtue of the growing tendency, especially in the bio- 
technology field, for professors to own significant blocks of stock in com- 
mercial enterprises, to assist in the formation of such enterprises, or even 
to assume substantial executive responsibilities. Conflicts of interest may 
arise through combinations of public funding, private consulting, and 
equity holding in companies engaged in activities in a faculty member’s 
area of research. These developments underscore the need for univer- 
sities to consider the rules and procedures needed to insure that faculty 
members fulfill their responsibilities to teaching and research, and to 
avoid conflicts of interest. 

At times, the research or enterpreneurial efforts of a faculty member 
may have the potential materially to affect the economic condition of a 
company. (In such cases, the faculty member is often a substantial 
stockholder in the firm.) Under these conditions, investment by the pro- 
fessor’s own university in the firm gives the institution a financial stake 
in the activities of its faculty member. This situation may cause others to 
believe that the university encourages entrepreneurial activities by its 
faculty. Moreover, it may cause, or appear to cause, the university to ex- 
tend preferential treatment to the professor, for example, in such matters 
as promotion, space, or teaching loads and thus undermine the morale 
and academic integrity of the institution. Hence, it is not advisable for 
universities to make such investments unless they are convinced that 
there are sufficient safeguards to avoid adverse effects on the moarle of 
the institution or on the academic relationship between the university, its 
faculty, and its students. 

Many approaches have been used by different universities to address 
these problems. We make no effort to specify the proper rules and pro- 
cedures to be used for this purpose. The development of these rules is a 
matter internal to each university and extends to all faculty members— 
scientists and non-scientists alike. Hence, this conference does not pro- 
vide a proper forum in which to resolve such issues. Different rules and 
procedures may well be appropriate to suit the special circumstances and 
traditions of different institutions. 

Although we see no single ‘‘right’’ policy, we do believe that each 
university should address the problem vigorously and make efforts to 
publicize widely and effectively the rules and procedures it adopts to 
avoid compromising the quality of its teaching and research. Our institu- 
tions are committed to such an undertaking. 

We also feel that faculty members have an obligation not ony to abide 
by the prevailing rules but to make these resrictions known to the com- 
panies with which they have a relationship. 

Finally, we suggest that firms ask for copies of applicable rules in 
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hiring university consultants and act in conformity with these regula- 
tions. 

We do not view this summary statement as the end of the process of 
deliberation on these important issues. Rather, we offer it as a contribu- 
tion to further consideration in meetings of other groups and in many in- 
dividual institutions. We emphasize again that what we have produced is 
not policy, but an agenda of issues that may be a useful framework for the 
development of policy. 











UNIVERSITY OF NORTH CAROLINA 
COUNCIL ON BIOTECHNOLOGY 
PATENT TASK GROUP REPORT 


March, 1982 


I. THE CHARGE 


At the request of the University of North Carolina Council on Bio- 
technology, the persons whose names appear at the end of this report 
served as a patent task group. The group’s charge was to summarize the 
context in which technological innovation involving research institu- 
tions, particularly universities, and industry takes place and the interests 
and concerns of the various participants. In addition, the group was 
charged with providing its suggestions regarding the means whereby 
these interests and concerns might be accommodated through the poli- 
cies and procedures of research institutions. This excerpt from its 
response focuses upon this latter aspect of its charge. 


Il. THE CONTEXT 


Patent issues are an integral part of the process of technological in- 
novation whereby new and better ways of doing things are devised. They 
become the focal point for considerable interaction among individuals, 
institutions, firms, and agencies. In seeking to comprehend the complex- 
ity and utility of patent policies and procedures, the interests and con- 
cerns of the various individual parties to the patent activity, as well as 
those of society as a whole, must be taken into account. A vision of the 
overall purpose of both public and private effort is required to guide the 
negotiating process that takes place with any patentable concept in 
which public institutions, individuals, and private institutions and firms 
are involved. 

In a general sense, the issues associated with patent activity pertain 
to costs and risks associated with developing the patentable idea, plus 
the benefits expected to result from the idea. Seldom are two or more ac- 
tual patent situations exactly alike; hence variation should exist in the 
ways by which costs, risks and benefits are shared by interested parties. 
And the more individuals, institutions and firms that are involved in 
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sharing costs and risks, the more claims there are upon expected benefits. 

Technological innovation may be construed as consisting of two in- 
terrelated parts: technical and organizational innovation. Inventions or 
patentable concepts might be characterized as technical innovation. To 
the extent that the organizational arrangements encompassing the patent, 
licensing, royalties and other aspects of a particular agreement are in- 
novative, they may be construed as comprising an organizational innova- 
tion. Likewise, to the extent that a significant change occurs in the legal, 
financial, or other aspects of the institutional framework, resulting in a 
sudden burst of patentable invention, we then have a broader form of 
organizational innovation. The organizational innovation is, of course, 
distinctly related to the technical innovations that are fostered. 

The term ‘‘technology transfer’’ is sometimes used to encompass the 
phenomena here defined as ‘‘technological innovation.’’ Technology 
transfer, however, is a term coined to suggest that technology developed 
for space or military purposes has relevance for private sector uses and 
can somehow be transferred. The process is far more complex than is im- 
plied by such terminology. Moreover, it is not linear in the sense that one 
begins with a fixed invention or concept and simply moves it through a 
system to the mass production stage to be utilized by industry. The proc- 
ess is more one of transformation in which many parties along the line 
become involved, and in which the phenomenon under consideration is 


changed considerably. As the parties become involved, their expecta- 
tions with respect to the sharing of benefits also change. 

In this multi-party technological innovation process, the position the 
parties will take may be influenced by one or more of the following 
general factors: 


state of the economy—e.g., interest rates, market outlook, potential 
competition; 

characteristics of industrial firms—e.g., size, financial status, corporate 
objectives, areas of specialty; 

government laws, policies and budgets—e.g., patent laws, regulatory 
measures, tax incentives and disincentives, nature and extent of 
research support; and 

status of reserach instituions—e.g., size, public versus private orienta- 
tion, strength and experience, condition of facilities and equipment. 


In any particular patent situation, achievement of the various goals 
of the participants will be affected by: first, laws and regulations relating 
to the inventions made with federal assistance; second, the legal and pa- 
tent policy framework of the participating research institution; third, the 
characteristics and operating policies of participating private entities; 
and fourth, the mechanisms by which existing and potential inventions 
and patentable concepts are evaluated and by which the costs, risks and 
benefits associated therewith are negotiated and managed by the par- 
ticipants. 
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Ill. THE PATENT POLICY FRAMEWORK 


INTRODUCTION AND OBJECTIVES 


The principal objective of a patent policy of a research institution might 
be described as follows: 


1) to provide greater incentive to creative intellectual effort by faculty, 
staff, students, and other associated with the institution; 

2) to establish principles for determining the interests of the institution, 
inventor, and sponsor with relation to inventions and/or discoveries; 

3) to enable the institution to develop procedures by which the signifi- 
cance of inventions and/or discoveries may be determined and brought 
to the point of commercial utilization; 

4) to provide the means for placing in the public realm the results of 
research, while safeguarding the interests of the institution, inventor, 
and sponsor; and 

5) to recognize the right of the inventor to financial benefits from his in- 
vention and/or discovery. 


The following is a summary of what the patent task group believes to 
be desirable elements of such a patent policy. The elements have been 
agreed upon following examination of policies from major research insti- 
tutions around the country and an analysis of principal legal constraints. 
Further refinement of these elements to meet the needs of a particular in- 


stitution will be necessary, as the task group sought to achieve a work 
product susceptible to generalization. 


STATEMENT OF POLICY AND PURPOSES 


Most patent policies examined contain, either in the form of 
preambles or as the introductory section, a general discription of the 
policy and its purposes. Such a statement is desirable as a means to 
define the institutional context in which the policy is operative, the basic 
obligations the institution recognizes to the research community and to 
the public, the various interests sought to be accommodated by the policy 
(those of the institution, the inventor, the sponsor, and the public), how 
those interests might be served by patents or licenses, and the system of 
incentives, obligations, and rewards in which the inventors will func- 
tion. Such a statement should provide a forecast of everything that 
follows in the policy document itself. 

We see this statement as a useful means for publicizing, especially in 
the negotiation context, institutional attitudes towards technological in- 
novation. A delicate balance in its drafting must be struck to avoid inap- 
propriate emphasis on commercialization on the one hand and 
unrealistic and undesirable aloofness from the marketplace on the other. 
Fundamentally important to the public is the declaration that the public 
interest is of paramount importance. The commitment to protect the in- 
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tegrity of the scientific enterprise should be reaffirmed as well as the 
commitment to stimulate and recognize creativity among its employees. 


COVERAGE 


A policy must unequivocally indicate to what persons it applies—all 
employees, students, and in some cases independent contractors. The 
policy should also indicate how it applies: as a condition of employment 
or enrollment, or otherwise. 

Another coverage issue relates to use or nonuse of institutional time 
or facilities by the covered individual and the different consequences of 
each. Precision in the definitions in this connection is crucial to avoid 
misunderstandings, yet the unanticipated must fit within the language. 
Illustrative definitions should be avoided, as they invite misinterpreta- 
tion. 

A patent policy should contain a grant of authority to the institution 
to waive any claim to patent rights it may have to the inventor where no 
institutional time, facilities, resources or other connector to the inventor 
are found to exist by the institution. A waiver removes any ambiguity 
about the state of the title, and is essential to the inventor if there is to be 
any development of his invention. Also helpful in a policy statement is a 
release provision, to be distinguished from a waiver, that would be 
operative where the institution clearly owns title to the invention (e.g., 
an invention developed on institutional time), but under circumstances 
that would cause the institution not to elect to retain title (e.g. nonpatent- 
able and patentable inventions without feasible development prospects 
for the institution). 

Still a fourth coverage issue is the kind of intellectual and physical 
property involved: Patentable inventions, inventions generally, copy- 
rightable material, products of research, and trade and service marks. All 
properties may conveniently be addressed in one policy, even though the 
treatment accorded by the policy to certain kinds of properties should 
differ from that accorded to others (the patent/copyright distinction, for 
example). 


OBLIGATIONS OF COVERED PERSONS (EMPLOYEES, STUDENTS, OTHERS) 


The conclusion of the task group is that the policy itself should re- 
quire a clear statement of assent to its provisions from potentially covered 
persons as well as some appropriate documentation of the expression of 
assent. 

The Regulations issued pursuant to P.L. 96-517 impose on the insti- 
tution a duty to require its personnel ‘‘by written agreement . . . to 
disclose’ to the institution inventions made with federal assistance. 
Rather than leaving this requirement to be fulfilled with each grant or 
contract proposal (thus omitting non-federally sponsored research), the 
task group suggests the ‘‘condition of employment’’ approach that might 
be seen as satisfying the federal requirement in that it is written. The 
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absence of a signature requirement indicating assent to the policy by each 
covered person (employees and students, where applicable) causes con- 
cern on behalf of those institutions which have not required signatures in 
the past. An agreement is not necessarily less of an agreement for the lack 
of a signature, and administratively and psychologically, the difficulties 
in obtaining signatures from existing employees and all students would 
be enormous where such have not been required in the past. For the 
future, letters of appointment, whether or not employees have to sign 
them, might specifically reference the institutional patent and copyright 
policy as among the institutional policies to which the employee is sub- 
ject and to which he agrees. A similar statement might appear in 
catalogues for students. Additionally, wide and frequent publicity about 
the policy is useful as well as responsive to a federal requirement. 

The duty to disclose all inventions for institutional assessment—the 
essential employee or student obligation—merits a special policy section. 
Statements on the timing of the disclosure and the necessity for it regard- 
less of patentability are standard in patent policies of research institutions, 
though the duty itself is addressed with varying degrees of firmness. 
Stated as a corollary to the duty to disclose and to the patent ownership 
rights defined elsewhere might be an explicit requirement that inventors 
must execute all documents necessary to reflect legally the operation of 
the policy. Such a duty seems obvious, but to state the obvious may avoid 
future misunderstandings. 

Conflicting claims by a research institution and by a private com- 
pany may arise where the institution’s employee is hired as a consultant 
to the company. Though patent policy provisions concerning avoidance 
of such conflicts are atypical, as separate policies often exist on this sub- 
ject, the task group believes that the potential for conflict is so real that a 
patent policy itself should at least alert covered parties to the issue and to 
the institution’s stance. Separate consulting and conflict of interest 
policies may be referenced as well. 

More problematical to address in a policy document is the situation 
where the inventor has a significant financial interest in a company with 
which the institution may become involved in the transfer of the inven- 
tor’s technology which it owns. Most policies are silent on the subject. 
However, an awareness of the issue on the part of research and patent ad- 
ministrators is essential, and some procedural mechanism that would 
enable the institution at least to be informed fully of the interlocking 
financial interests might be prudent. The achievement in advance of full 
disclosure of possible divided loyalties (if not obligations) is fraught with 
difficulties and will require sensitivity to the inventor’s right to privacy 
as well as to the institution’s need to know. 


INCOME FROM INVENTIONS 


For federally-assisted inventions, the law requires that the institu- 
tion share royalties with the inventor (no percentage is specified either in 
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the law or the regulation) and that the net balance retained by the con- 
tractor be used to support scientific research or education. As a means of 
providing incentives to inventors and for sound business reasons, both 
requirements appear useful for all inventions regardless of source of 
funding. Consideration might be given to going a step beyond the federal 
law to provide an additional incentive to the inventor by indicating that 
the inventor’s own unit of the institution would be given preferential 
consideration in the allocation of the institution’s share of royalties, 
rather than simply providing for the royalties to be used for research or 
education generally. 


PUBLICATION AND CONFIDENTIALITY 


The unrestrained ability of the institution and its scientists to ex- 
change information and products of research promptly are essential for 
the health of the institution and the scientific community of which it is a 
part. However, the public interest is sometimes best served by timely pro- 
tection of inventions, because unpatented, unmanaged, and unassignable 
uses of new developments may fail to attract necessary development 
capital. The ability to publish and exchange information must be secured 
by a patent policy so that it is not subject to compromise in any given 
contract transferring the institution’s technology. But the policy should 
recognize that maximum public good of an invention could be destroyed 
by failure to take such steps as are necessary to maximize its future com- 
mercialization. Thus the policy itself should specify guidelines pursuant 
to which publication and information exchange might be temporarily 
delayed to allow time to secure patent or other protection. The decision 
to defer publication should rest with the institution, not the inventor. It 
may be helpful to guarantee by patent policy prescription in contracts 
with commercial sponsors of research the presence of the following pro- 
visions: royalty-free use of the invention for its own research and educa- 
tional purposes, a requirement that the sponsor use due diligence in the 
commercial use of the invention, and free publication rights after the 
minimum delay necessary to protect patent rights. 

A final issue relating to confidentiality is what the institution should 
provide in its policy, if anything, about trade secrets. Trade secrets under 
most circumstances are inimical to the interests of research institutions, 
and a policy should sharply circumscribe their use in protecting, 
developing, or marketing the institution’s inventions. 


SPONSORED RESEARCH 


Just as a policy should define ownership rights between the inventor 
and the institution, so also should it address the allocation of rights and 
royalties between the institution and the sponsor, federal or otherwise. 
Because the demands of the federal law may change and because con- 








1982-83 UNC TASK GROUP REPORT 547 


tracts pursuant to federal law may vary project by project, little other than 
alerting affected parties to the claims typically made by the government 
can be accomplished in a policy document. For privately-sponsored 
agreements, a listing of minimum provisions the institution should insist 
upon and a broad grant of authority to the institution to negotiate accord- 
ing to the exigencies of any given situation are desirable in a policy state- 
ment. 


PROCEDURAL REFERENCES 


Policies of other institutions that were reviewed contain varying de- 
grees of procedural specificity. Generally, the less procedure contained in 
a policy statment, the better. A separate statement of procedures can be 
issued pursuant to the policy and freely amended as often as necessary to 
reflect changes in management techniques, federal requirements, and 
other matters subject to periodic revision. A policy should, however, re- 
quire that a procedural statement exist, should define the issuing and 
amending authority, and provide for a mechanism for resolving disputes 
over rights. Both policy and procedural statements should be broadly 
worded to allow maximum flexibility. 


PATENT ADMINISTATION 


Once again, because of the need to assure that the institution has the 
ability to adapt to the enormously varied stiuations that will arise in the 
technological innovation context, the policy document should generally 
and broadly authorize the use of patent management agents, or in-house 
capability, or some other mechanism that in any given situation might be 
appropriate and consistent with the goals of the policy. Patent adminis- 
trators then will be free to choose that mechanism best suited to the indi- 
vidual situation. 


IV. GUIDELINES FOR PATENT PROCEDURES 


INTRODUCTION 


An analysis of university patent procedures in this context has led us 
to the conclusion that above all, institutions need flexibility in their pa- 
tent procedures. No single procedure will work for every institution in 
every circumstance to satisfy or to be fair to each individual involved. 
Thus we do not propose a set of rigid procedures but rather policy and 
procedural guidelines that allow research institutions to adapt to the 
demands of their particular situations. Flexible procedures do not force 
research personnel into awkward or uncomfortable modes of operation. 
The institution will find flexible procedures permit greater ease in 
management. Sponsors of research will find flexible procedures an at- 
tractive feature of an institution’s research management program. 
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PATENT MANAGEMENT AT INSTITUTIONS 


Today few institutions that do not already have in-house patenting 
capability can afford to staff and fund such an operation, though an insti- 
tution should be free to develop such capacity if it chooses. Within a 
single institution, interests and needs can be so diverse as to make the job 
of the in-house administrator exceedingly difficult even if economically 
feasible. Yet an institution needs the ability to assess disclosures respon- 
sibly and quickly and to identify the potential market for inventions. 
Many institutions occasionally and fortuitously happen upon just the 
right market for an invention, but the market assessment and identifica- 
tion function should be more reliably and efficiently handled. For a few 
inventions, the marketing prospects of success are virtually assured, and 
potential licensees are readily identified. For others, again a very small 
number, the assessment can quickly be made that such disclosures are 
not patentable and the institutions can readily waive any interest they 
may have in such inventions. In between falls the great majority of inven- 
tion disclosures, and dealing with these is the least cost effective area of 
patent administration. Research institutions, unlike industry, cannot af- 
ford to patent everything that is technically patentable. Furthermore, 
most institutions do not have the legal or financal resources to defend the 
patents they hold. Patent management agents can be particularly helpful 
with disclosures that are not surefire winners or losers, although unless 
there is a reasonable likelihood of commerical success, most agents will 
decline to seek a patent. 

An institution needs the capability to decide on a case-by-case basis 
whether a given invention should be handled in-house (with or without 
enhanced in-house capability), by an agent, or by ai industry or indus- 
tries that are members of a potential market. What is best depends upon 
the circumstances, so the freedom to choose is the key. 

One guideline that is often used to determine whether or not an insti- 
tution should develop in-house capability is that the institution should 
have fifty million dollars a year in sponsored grants and contracts. If an 
institution does such a volume of work, it is suggested that the institution 
could justify providing in-house capability. We are not sure this 
generalization is valid, but we do believe that institutions with this level 
of activity do need a greater variety of patent management possibilities 
than typically exists. 


PROCEDURAL CLARITY AND EFFICIENCY 


Above all else, it is imperative that an institution’s patent procedures 
be clearly understood by its research personnel and by sponsors of 
research. Research personnel should be assured by the procedures them- 


selves that they will obtain a prompt response following disclosure of 
their inventions. 
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PATENT DISCLOSURE 


An institutional patent process should set out systematically the 
steps an inventor should follow in making a disclosure. The steps should 
involve a disclosure through the normal administrative channels of the 
institution. Making the disclosure through normal administrative chan- 
nels assists the institution in meeting its obligations to outside parties, 
but it also provides the administration and those most familiar with the 
work of the inventor a chance to offer suggestions and advice concerning 
possible problems or possible relation of his work to other work that is 
going on at that institution. 

The question of timing in making a patent disclosure is frequently 
misunderstood. Research personnel may believe that to make a disclo- 
sure, their inventions should have been reduced to practice. This is not 
the case. Research personnel must be informed that they can and should 
make disclosures as soon as they have reduced to writing all the 
necessary details of the invention. 

Another timing question relates to publication and its consequences 
for patent law purposes. There also may be limited restrictions imposed 
by the research sponsor. 

An important part of the disclosure process is the inventory of the in- 
stitutional obligations to sponsors that may come into effect once a dis- 
closure has been made. These may range from mere notification to turn- 
ing over the entire disclosure to the sponsor for evaluation. Whatever the 
obligations, at the time of disclosure the institution needs a process pur- 
suant to which it can reliably determine its obligations, contractual, 
statutory, or otherwise. 


LICENSES AND PATENTS 


Many research institutions cannot afford to seek patents for no other 
purpose than to have patents issued. Additionally, most are not in the 
business of marketing patents per se but market them only as a part of 
fulfilling the obligation to serve the public. Most educational institutions 
do not have the legal and financial resources to defend the patents they 
hold. In addition, the increased fees associated with patenting have made 
it too expensive for institutions to try to maintain patents for which no 
license fees are being received. 

The key issue in determining whether or not an institution should 
seek a patent may be less one of patentability than of the presence of a 
market for the invention once it is patented. Marketability is determined 
by licensees. Thus the patenting decision becomes a determination of 
whether there are potential licensees who wish to use the patent. Such a 
determination requires both expertise and contacts that normally do not 
exist on the research institution campus unless there are personnel spe- 
cifically employed for the purpose of patent licensing and patent 
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management. The inventor may often be a source of information about 
potential markets; but the inventor may not wish to spend the time 
necessary to seek licensees even if the institution wanted him to do so. 

The seeking of licensees is an essential part of the patent management 
process, and it should be treated as such in the institution’s procedures. In 
the administration of its patent management program, the institution 
should avoid building up false hopes among its research personnel that 
patents will be sought even when no markets appear to exist. The institu- 
tion should also recognize that if it lacks the needed licensing expertise 
on campus, its success with the disclosure depends entire! upon the pa- 
tent management agent it uses. So long as all parties recognize the limita- 
tions and understand the bases on which the decisions are made, disap- 
pointment will be avoided. Of course, there may be instances in which 
the institution will wish to seek a patent even though a licensee has not 
been identified. 


OWNERSHIP OF PATENTS 


A great deal of attention has been devoted to the question of who 
should own patents. Many institutions state that they always retain 
ownership of patents and will never transfer ownership to any sponsor. 
While such a stance has appeal in the abstract, in reality it may not be 
practical in all cases. Institutions should have the flexibility to enter into 
agreements with sponsors where a transfer of ownership to the sponsor 
would be in the best interests of the inventor, the institution, the public, 
and the sponsor. The public interests, the institutional interests, and the 
inventor’s interests can be protected in an agreement by due diligence 
clauses that require the owner of the patent to take appropriate steps to 
commericalize the invention. Perhaps this transfer of actual ownership of 
a patent from the institution to another should be atypical; nevertheless 
institutional procedures should allow for such action if it is deemed ap- 
propriate. In the final analysis, the key question is not who owns the pa- 
tent but rather whether the discovery protected by the patent can be 
developed for the public good. Rigid policies on ownership may impede 
such development. 


WAIVER OF INSTITUTIONAL RIGHTS 


There are three situations in which an institution should consider 
releasing its rights in an invention. The first occurs where there is 
nothing patentable in the disclosure; in such a situation, it is perfectly 
appropriate to relase institutional rights. The second occurs where the 
disclosure has been made and has been evaluated by a patent manage- 
ment agent. If the result of the evaluation is that there is no interest in the 
invention on the part of any potential licensees, and if the institution is 
satisfied with the evaluation, then the institution should release its rights 
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to the individual on terms that the institution feels are appropriate. The 
third situation arises where a patent has been issued but, over a period of 
time, no licensees have been found. Here, it may be appropriate for the 
institution to transfer the patent totally to the inventor, particularly in 
view of the cost to the institution of maintaining the patent. 

In any case in which an invention is returned to the inventor, the in- 
stitution needs to address several matters. First, it needs to ensure that 
the inventor gets a timely response, particularly if the institution has no 
plans for taking any further action with the disclosure. Second, the insti- 
tution needs to determine that its action in returning the invention to the 
inventor would not provide him an unfair advantage by reason of his hav- 
ing had institutional support for the development of the invention. The 
release procedure should include a provision that allows the institution, 
should it feel it is appropriate, to ask the inventor to return to it a portion 
of any income that might be generated from his discovery in recognition 
of the contribution that the institution made to the development of the in- 
vention. The institution should normally require the inventor to provide 
reports concerning his activities with the invention and either to exercise 
some diligence in the development of the idea or to place the idea in the 
public domain. This is particularly important where an inventor has 
made an invention which has been largely funded with public funds. 
When a patent has been issued, and it is decided to return the title to the 
inventor, a more formal process is required, including an assignment 
agreement which must be carefully drawn. Where institutions do not 
have sufficient in-house patent management capability, returning the 
issued patent to the inventor may assume the status of an obligation of 
the institution to take whatever steps it can to see that the discovery is 
developed for the public good. 


COMPLIANCE WITH CONTRACTUAL PROVISIONS 


An important and complex part of any patent procedure must be the 
process by which the institution inventories its contractual obligations. 
Close coordination between the patent management function of the insti- 
tution and the research administration function is essential. Thus, the 
coordination between the two functions should be prescribed by the pa- 
tent procedures and a mechanism devised whereby the contractual obli- 
gations of the institution are identified in the patent management pro- 
cess. These obligations include those to individual contractors and those 
that are established by the Federal Government relating to obligations of 
governmental contractors arising out of federally assisted research. in ad- 
dition to the federal obligations, there may be private contractual provi- 
sions relating to confidentiality, notice, ownership, and development of 
patents that must be noted at the time the disclosure is made. Equally as 
important is the need for research administration personnel to be cogni- 
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zant of patent issues at the time contracts are drawn, so that research per- 
sonnel are aware of what their obligations are in advance and so that the 
contractual provisions do not unnecessarily or illegally restrict the in- 
stitution. Also, this necessary coordination should be pursued in a way 
that is consistent with its administrative organization and resources. 


THE PATENT COMMITTEE 


A Patent Committee may be a useful institutional mechanism not to 
serve the function of patent administration but to define the rights of the 
individuals involved in inventions, interpret policy, and protect the 
public interest. It might recommend patent royalty disbursements and act 
as the conscience of the institution in dealing with patent issues. Period- 
ically, the committee might also review aspects of the institution’s patent 
administration function and determine if changes need to be made in 
order to operate more effectively. 


PATENT ENCOURAGEMENT AND STIMULATION 


There is no easy means whereby a research institution can increase 
the number of disclosures and licensable patents that its research person- 
nel make, consistent with its mission. Any effort that is too strong will be 
deemed unseemly and inappropriate for the university setting. The most 
effective encouragement of patent disclsures to those who make such dis- 
closures in the course of their research activities is the existence of clear 
and fair patent policies and procedures. A considerable amount of effort 
should be devoted to informing research personnel about the institution’s 
patent policy and procedure so that they understand and feel comfortable 
with them. Publicity should be given to those inventions which are 
patented and marketed to accord inventors the recognition that they 
deserve and might not otherwise receive through publication. If patent 
procedures are openly discussed and publicized, the institution will have 
taken a significant step in encouraging patent activity on its campus. 


COPYRIGHTS 


Copyrights are a form of intellectual property closely related to 
patents but which operate under a different legal framework and tradi- 
tion. Policies of most universities vest the ownership rights of copyright- 
able matter in the author, except where works are specifically made pur- 
suant to an agreement that states otherwise. However, in the areas of 
computer progams and audiovisual works, some see a need for more ex- 
plicit guidelines than currently exist at some institutions, because the 
institutional contribution to such works typically is different in kind and 
degree from that to standard written works. Procedures can be establish- 
ed pursuant to which individuals involved in developing computer pro- 
grams and audiovisual works are expected to enter into agreements prior 
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to the start of work that specify the rights of the individuals and the in- 
stitution depending on the particular circumstances. 
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